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RODNEY L. FIELDS,
)



)


Employee,
)


  Applicant,
)
DECISION AND ORDER



)


v.
)
AWCB Case No. 
8933988



)

8821022

GRACE DRILLING COMPANY,
)



)
AWCB Decision No. 92-0037


Employer,
)



)
Filed with AWCB Anchorage

`
and
)
February 21, 1992



)

TRANSPORTATION INSURANCE CO.,
)



)


Insurer,
)



)


and
)



)

ALASKA UNITED DRILLING, INC.
)



)


Employer,
)



)


and
)



)

ALASKA NATIONAL INSURANCE CO.,
)



)


Insurer,
)


  Defendants.`
)

________________________________________)


We heard this claim on January 30, 1992.  The employee was present and was represented by attorney Timothy MacMillan.  Grace Drilling Company (Grace) was represented by attorney Mary Ellen Zalewski.  Alaska United Drilling, Incorporated (AUDI) was represented by attorney Randall Weddle.  We closed the record when the hearing concluded.


ISSUES

1.  Under the last injurious exposure rule, is either Grace or AUDI liable for the employee's claim for benefits?


2.  Is the employee eligible for temporary total disability benefits from April 19, 1991 and continuing, and for medical costs?


3.  Is the employee eligible for attorney's fees, interest and penalty?


4.  Is the employee a credible witness?


CASE SUMMARY

The 31 year‑old employee left high school in his senior year and began working soon thereafter in the oil fields.  He started in 1980 as a roustabout for Parker Drilling.  He also worked in subsequent jobs as a truck swamper, mechanic and derrickman.  He worked primarily in the latter position during most of his work time in the oil fields.


The employee sustained his first work accident on December 26, 1980.  This injury, the first to the employee's back, is not one of the injuries in the current dispute.  We mention it to indicate the extent of the injury.  The employee was wearing a riding belt and being lifted up to the top of a 120‑foot derrick by a worker called a “tugger” when problems developed, as he described in his deposition:


Well, on the way up, the wind was blowing real hard, the driller lost sight of me through the snowstorm that we were having, and there's angle braces ‑‑ the derrick is a bunch of angle braces and stuff.  The cable got stuck into one.  The wind threw me back out and I went through a hole when I wasn't quick enough to get back out at the speed he was going with the winch, and it sucked me into that hole with the cable around me.  He kept pulling.  He never stopped until he pulled that belt off me.  And the belt's made of leather and steel straps; it just ripped off of me.  Enough pressure that I had blood coming out my nose and ears and butt, and it squashed [sic] me pretty good in the back, and I hung on long enough for someone to come get me.

(Employee Oct 10, 1991 dep. at 90).


The employee stated that the next morning, his back was all black and blue and he had blood in his urine.  He was sent to Anchorage and was off for a short period (approximately a 14‑day hitch) before returning to work.  He was examined on December 29, 1980 by George Stewart, M.D., who had previously treated him for other ailments and injuries.  Dr. Stewart's narrative report indicates the employee's primary complaint was pain in the sternum area.  Dr. Stewart again examined the employee on January 5, 1981, found the employee asymptomatic and released the employees to return to work on the North Slope.


The employee was also treated approximately six times, for low back pain related to the December 1980 injury, by Gerald Lizer, D.C., an Eagle River chiropractor.  The treatments occurred between March 30, 1981 and April 21, 1981.


The employee worked for AUDI until approximately 1983 and then moved to Texas where he tried returning to school but essentially "hung out" for a period.  He returned to work for AUDI in late 1985 or early 1986 and worked for a short time.  He subsequently worked for Nabors Drilling Company and Smith Trucking Company back in Texas before returning to work for AudI in late 1986 or early 1987.  He worked there continuously until September 1988.  The employee testified that his back was sore off and on during the years after the 1980 injury.  However, he asserted that derrickmen get sore backs due to the nature of the job requirements.  He testified his back was sore when he initially returned to work for AUDI because he was out of shape.  He also stated.  "If I did a lot of something out on the rig, it would be sore, but that's just with any human being.  It's hard work." (Employee dep. at 97).  The employee did not believe that his back was getting worse over the years: "It was just when you do a lot of something, it just gets sore.  I wasn't really paying attention to it.  I never really gave it that much thought.”


The employee sustained two back injuries relevant to this dispute.  He was working as a derrickman when both accidents occurred.  The first transpired on September 25, 1988 while the employee worked for AUDI.  The second, and most recent injury, occurred during four separate periods of employment with Grace, from August 2, 1989 to March 11, 1991.


The AUDI injury occurred at approximately 11.00 a.m. during a blowout, when a sizable quantity of mud is blown out of the hole in the ground by gas.  The employee described the scene as "muddy everywhere."  He was in the lower substructure of the drill rig, getting ready to wash up, when he heard the horn honk, a signal to go upstairs. (Employee dep. at 98).  He then described what happened:  "And I was running and kind of running pulling a large water hose, fire hose through another doorway.  They had installed a six‑inch mud line through the doorway fairly low, and I hit my head on it." (Id. at 98‑99).


The employee stated the mud line was newly installed, and he did not see it.  He testified that when he struck the line, he hit the floor, striking his tailbone.  He felt a sharp pain in his back.  When he got up, he went to the "doghouse" and warned the others of the possible blowout.  He also reported the injury but finished the workday.  The next morning, he went to a physician's assistant (PA).


The PA described the injury as "low thoracic back strain."  The employee was instructed to rest and put heat on it and work light duty for three days.  However, he flew to Anchorage and was treated by Gene Kremer, D.C., on September 27, 1988.  Dr. Kremer made the following findings:  "Anterior antalgic, bilateral paraspinal spasm from T‑11 to L‑2.  Restricted dorsolumbar motion in all directions, fixation at L‑1 & L‑2." (Kremer September 30, 1988 report).  He diagnosed facet syndrome and upper lumbar sprain.  The doctor also performed x‑rays which were negative for fracture or pathology.


Dr. Kremer gave the employee chiropractic adjustment, mechanical traction and a support belt.  He released the employee to his slope job on September 29, 1988.  The doctor expected a "quick response to this compression type injury." (Id.).


The employee testified that he saw Dr. Kremer because he was in Anchorage on his days off.  But he stated he would have "stayed working if he could have, no matter if it hurt or not."  (Employee dep. at 103).  He returned to work but then was examined by J. Michael James, M.D., on October 14, 1988 at the request of AUDI's insurer.  The employee stated his back was still sore, but feeling better, at the time of this examination.


Dr. James noted the employee had been treated once by Dr. Kremer "with absolute relief of his back pain.  Since the 28th when he was seen by Dr. Kremer there has been no recurrence of his pain." (James October 14, 1988 report), Dr. James reported that the employee's pain was "isolated to the back without radiation to either leg" with no paresthesia.  The employee reported he experienced no recurrence of his pain during the time since his treatment with Dr. Kremer,


Dr. James found full range of motion of the lumbar spine with no tenderness to palpation or percussion, negative straight leg raising bilaterally, normal sensation in the trunk and both lower extremities, and normal, symmetrical strength in all major muscle groups of both lower extremities.  A new x‑ray showed slight narrowing of the L‑5 intervertebral disc space, but it was otherwise unremarkable.


Dr. James also administered a B‑200 test which measures back strength and back function. (James dep. at 6).  The test demonstrated "an extremely fit lumbar spine with the patient capable of "heavy work."  Maximum lifting capability with the back alone on an infrequent basis is 120 pounds and on a frequent basis is 60 pounds." (James report at 2).  Dr. James testified that this lifting capacity placed the employee in a very heavy work category according to the standards of the National Institute of Health and Safety.


The doctor asserted that the B‑200 is an objective measure of back function, and he has the capability, via " coefficients of variation," to determine if a patient is cheating on the test, or if the test is invalid.  He characterized the employee's coefficients of variation as "clock‑work consistent," and the study valid.  In fact, Dr. James watched the employee "box lift" 253 pounds. (James dep. at 8‑9).


Dr. James described the overall examination as essentially normal.  He released the employee to work without restriction.


In his deposition taken May 23, 1991 (dep. I), the employee stated that the pain in his butt or "cheek" started after the September 25, 1988 accident.  He indicated he had the pain when he saw Dr. James, but he did not complain of it to Dr. James because he was scared about losing his job. (Employee dep. I at 36).


in his deposition taken October 10, 1991 (dep. II) , he stated:


Q.  Okay.  In your previous deposition, you had said that, that you had a pain in your ‑it's on page 36.  You had a pain in your butt, going down the back of your leg, like somebody's always poking me in the back with a needle.  Is that how it felt when you saw Dr. James?


A.  Well, kind of.  It wasn't really, it wasn't in my butt yet.  It just gradually started coming on.  It hurt in my back.  You know, when you sit there and irritate the lower part of your back, your nerves run down to your legs, and the more you irritate it, the greater the pain becomes, I guess.  And that's why I just, you know.


Q.  Okay.


A. I wanted to get back to work, is basically what I was trying to do.  I didn't want to cause any troubles with the company.

(Employee dep. II at 104‑105).


The employee went on to state that he told Dr. James his back was "sore but there is no pain in it.  I wanted to get back to work." (Id. at 105‑106).
  He added he did not feel any numbness in his back at that time, but he did feel tenderness though Dr. James reported no specific tenderness. (Id. at 106).  At hearing, he testified he first began to notice the numbness when


The employee returned to work for AUDI, working as a floor hand and derrickman.  He stated his back did not get worse during this period, but it was painful.  He testified his back started getting worse when he became a full‑time derrickman while working for Grace. (Id. at 108).  He continued working regular shifts for AUDI until February 12, 1989 when he was suspended for 90 days after failing a drug test.


The employee took some time off work until August 1, 1989 when he went to work for Grace.  He testified that he wasn't looking for a job at the time, but his girlfriend's uncle signed him up on a list as available to work.  The employee asserted he felt able to perform the duties of derrickman at that time.


The employee asserted he received a telephone call from Leonard Dunham, Grace's manager.  Dunham asked the employee if he needed a job and whether he could work derricks.  When the employee stated he could work, Dunham sent him to Security Aviation to get on a plane and fly to the work site in the Beluga area.


However, the plane did not leave at that time.  The employee called the secretary at Grace's local office, and she told him to come over and fill out the employment forms.  The employee and other crew members flew to Beluga. the next day.  The employee testified he felt he had a job secured after his phone call to Dunham because Dunham was "running" the show."  Still, he filled out the forms, including an " Hourly Employment Application."  On the application, the employee indicated he had not had back trouble.  He explained at the hearing that he was unable to read many of the words on the application; so, he simply drew a line through all the "no" answers.


The employee testified he had a ninth grade education.  Grace's attorney asked the employee to read parts of the employment application twice.  Each time, the employee had difficulty reading.


Leonard Dunham testified he checked the employee's references and found the employee eligible for work.  He stated that when Grace hires a worker, the worker is normally sent to the office to sign the required forms.  However, he admitted that workers are sometimes sent directly to the airport to ship out to the work site.  Dunham testified that although he does not recall the circumstances of the employee's hiring, he believes the employee's testimony that Dunham hired him over the phone.  But he also stated that he considers an employee hired "the first day his name is on the books."  He testified he cannot remember looking at each part of the employee's application.  He described the employee as an excellent worker, noting he rehired the employee several times.


The employee worked for Grace during August 1989 and was then laid off until November 1989.  He started with Grace again and continued to work for Grace until approximately March 1991, excluding approximately five months of the entire period.  During the August 1989 to March 1991 period, the employee worked four separate stints.  However, Dunham stated the employee completed only one job application.  The employee was only required to complete a W‑4 form, medical and retirement forms on rehires.  Dunham stated he was not aware the employee had a back problem until June 1991.


He asserted that if he had known of the employee's prior problem in 1988 and that the employee's back was still sore, he probably would not have hired him.  He added, though, that if a job applicant just indicates his back is sore from time to time, he would probably put the applicant to work.  He testified he would probably not hire someone that got hurt working for another company.  In fact, he stated he probably would not rehire the employee if he had discovered the employee had a previous history of injury and hack pain.


On cross‑examination, he acknowledged that all the jobs on the rigs are physically demanding, sore backs are "quite common among the workers, and back strains occur quite frequently.  When these problems occurs, other crew workers help them for a period until their problem subsides.  He also stated he would not expect workers to put down on an application that they had a sore back before.


The record contains the affidavit of Paul Yearout, who worked for Grace in June 1991.  His affidavit states that in June 1989 he sustained a herniated disc while working for AUDI.  He participated in a BEAR physical therapy program and was released to work several months after his injury.  In his affidavit, Yearout swore that he put on the application that he had experienced back problems.  He stated he worked for Grace until July 11, 1991 and Grace officials never questioned him regarding his back condition.


The employee stopped working for Grace in March 1991 because the back pain continued to increase in intensity, and his left leg was going numb.  The employee testified his leg went numb gradually.
  He asserted that his work duties at Grace caused his back condition to worsen. (Employee dep. I at 41).


The employee returned to see Dr. James on May 1, 1991.  Dr. James noted that the employee had a list to the right.  Further, range of motion was impaired in all planes, but sensation was normal, and the employee reported no paresthesia or referred pain to either leg.  Dr. James diagnosed low back pain with underlying degenerative disc disease, and he ordered a magnetic resonance image (MRI).  The MRI revealed a central disc herniation at L4‑5.  Dr. James referred the employee to Edward Voke, M.D., for a second opinion.


Dr. Voke also found poor range of motion and noted the employee appeared to be in discomfort.  He diagnosed herniated disc and agreed with Dr. James that a laminectomy was appropriate.  Dr. Voke performed surgery on the employee on May 30, 1991.


Dr. Voke signed an affidavit for AUDI dated July 1, 1991.  In the affidavit, the doctor asserted that on a more probable than not basis, that the employee would not have needed surgery but for the fact he worked for Grace.  In addition, the doctor opined that the employee's work at Grace aggravated and accelerated an underlying condition and was a substantial factor in bringing about the need for surgery and the employee's current disability.  In his deposition, Dr. Voke affirmed the opinion in his affidavit but also deferred to Dr. James regarding causation. (Voke dep. at 9‑10).


Dr. James also completed an affidavit asserting that the employee's employment at Grace aggravated and accelerated his underlying condition and was a substantial factor in bringing about the need for surgery and his current disability.  In his deposition, the doctor asserted that the employee likely herniated his disc in approximately November 1989 when he first felt the tingling in his leg. (James dep. at 36).  Dr. James testified that some workers can live with and accommodate a herniated disc condition although intermittent flare‑ups may occur.  Dr. James stated this situation of accommodation and flare up, can go on for years.  Other workers may get to the point that they have "had enough and want some surgery done." (James dep. at 36‑37).  Dr. James affirmed his affidavit opinion and indicated the opinion was to a reasonable degree of medical certainty. (Id. at 17‑19).


Dr. James also testified that the employee "is not someone who enjoys being off work. . . I think he had a lot of pressures to continue working and being productive in the oil field."  (Id. at 38).  Dr. James also felt the employee " worked as long as he could under the circumstances. (Id. at 39).


The employee asserted he is not a whiner.  He testified he would rather work "than start all this mess."


The employee was also examined by Douglas Smith, M.D., at the request of Grace.  Dr. Smith stated that not all herniated discs are symptomatic. (Smith dep. at 14).  Further, he asserted that not all herniated disks cause a radiculopathy. (Id. at 15).  The doctor added he had no opinion on weather the employee's condition worsened during his employment period between September 1988 and March 1991. (Id. at 20‑21).  He concluded he was unable to say with a reasonable degree of medical certainty whether the employee's herniation started.


Grace asserts the employee is not a credible witness.  In addition to his alleged failure to disclose his prior back history, Grace contends the employee has not been truthful about his marital status with Cheryl Webb, with whom he has had a child.  The employee testified that although he has not been married in a court of law, he still feels he is married to Cheryl Webb.  He testified he doesn't think one needs to go through court to be legally married.  He did state he and Webb exchanged vows in Las Vegas but later discovered Webb's divorce or dissolution with her first husband did not "go through."


Grace then asked the employee that if he felt married, why did he put "single" on his W‑4 tax form.  The employee testified he was advised by his tax return preparer to put single.


FINDINGS OF FACT AND CONCLUSIONS OF LAW

I.  Whether the claim is barred under AS 23.30.022

Grace asserts that the employee's claim is barred by AS 23.30.022.  That statute provides:


An employee who knowingly makes a false statement as to the employee's physical condition on an employment application or reemployment questionnaire may not receive benefits under this chapter if


(1)  the employer relied upon the false representation and this reliance was a substantial factor in the hiring; and


(2)  there was a causal connection between the false representation and the injury to the employee.


We conclude the employee's claim is not barred by AS 23.30.022.  We find the employee did not knowingly make a false statement regarding his physical condition which was relied upon by Grace.  We find Leonard Dunham hired the employee before he completed Grace's job application.  This finding is supported by the testimony of the employee and Dunham.  We find that the employee felt that a sore back is a common occurrence in the oil field work he performed, and he did not believe he had a back problem which was unusual or which would prevent him from performing his duties at the time he hired on with Grace.


Alternatively, we find that even if Grace did rely on the employee's representation on the application that he had not had prior back trouble, the reliance was not a substantial factor in the employee's hiring.  Again, we find the employee was already hired by the time he completed the job application.  Accordingly, Grace's defense that the employee's claim should be barred under AS 23.30.022 is denied and dismissed.


II. Last Injurious Exposure

We find there is no dispute that the employee is disabled under the Alaska Workers' Compensation Act (Act).  The major disagreement for decision is whether Grace or AUDI is liable for the employee's benefits under the last injurious exposure rule.


The Alaska Supreme Court has held that "injury" under the Act includes aggravations or  accelerations of pre‑existing conditions.  Burgess Construction v. Smallwood, 623 P.2d 312, 316 (Alaska 1981) (Smallwood II); Thornton v. Alaska Workmen's Compensation Board, 411 P.2d 209, 210 (Alaska 1966).  When multiple injuries are involved, liability for disability must be decided under the last injurious exposure rule. Ketchikan Gateway Borough v. Saling, 604 P.2d 590 (Alaska 1979)  This rule imposes full liability on the employer or insurer at the time of the most recent injury that bears a causal relation to the disability." Id. at 595, In United Asphalt Paving v. Smith, 660 P.2d 445, 447 (Alaska 1983), the court stated;


Under this rule there are two distinct determinations which must be made; (1) whether employment with the subsequent employer aggravated, accelerated or combined within a pre‑existing condition; and, if so, (2) whether the aggravation, acceleration or combination was a "legal cause of the disability, i.e., "a substantial factor in bringing about the harm."


Whether subsequent employment "aggravated, accelerated or combined with" a pre‑existing condition is a question of fact "usually determined by medical testimony." Smallwood II, 623 P. 2d at 316 (quoting Thornton, 411 P.2d at 210).  Whether an aggravation was a substantial factor must be determined by the following test: "[I]t must be shown both that the [disability] would not have happened 'but for' the employment and that the [employment] was so important in bringing about the disability that reasonable men would regard it as a cause and attach responsibility to it."  State v. Abbott, 498 P.2d 712, 717 (Alaska 1972).


In our application of the last injurious exposure rule to this dispute, we must also apply the statutory presumption in AS 23.30.120(a) it provides in pertinent part.  In a proceeding for the enforcement of a claim for compensation under this chapter it is presumed, in the absence of substantial evidence to the contrary, that (1) the claim comes within the provisions of this chapter."


The supreme court has held that the employee must establish a preliminary link between the injury and continuing symptoms. Smallwood II, 623 P.2d 312, 316 (Alaska 1981).  This rule applies to the original injury, the work relationship of the injury, and continuing symptoms.  Wien Air Alaska v. Kramer, 807 P.2d 471, 473‑74 (Alaska 1991).  See also Rogers Electric Co. v. Kouba, 603 P.2d 909.911 (Alaska 1979).  In Kramer, the supreme court also indicated the statutory presumption applies to a claim for continuing disability.


To make a prima facie case, the employee must present some evidence 1) that he has an injury, and 2) that an employment event or exposure could have caused it.  "Two factors determine whether expert medical evidence is necessary in a given case: the probative value of the available lay evidence and the complexity of the medical facts involved." Veco Inc. v. Wolfer, 693 P.2d 865, 871 (Alaska 1985).


If the employee makes a prima facie case of work relatedness, the presumption of compensability attaches and shifts the burden of production to the employer.  Wolfer, 693 P.2d at 870.  The employer must then present substantial evidence to overcome the presumption.  Substantial evidence is "such relevant evidence as a reasonable mind might accept as adequate to support a conclusion." Miller, 577 P.2d at 1046 (quoting Thornton v. Alaska Workmen's Compensation Board, 411 P.2d 209, 210 (Alaska 1966).


In Fireman's Fund American Insurance Co. v. Gomes, 544 P.2d 1013, 1016 (Alaska 1976), the court explained two ways to overcome the presumption: 1) producing affirmative evidence the injury was not work‑related; or 2) eliminating all reasonable possibilities the injury was work‑related.  "Since the presumption shifts only the burden of production and not the burden of persuasion, the evidence tending to rebut the presumption should be examined by itself." Id. at 869.


If the employer produces substantial evidence, the presumption drops out, and the employee must then prove all the elements of his claim by a preponderance of the evidence. Id.  "Where one has the burden of proving asserted facts by a preponderance of the evidence, he must induce a belief in the minds of the [t]riers of fact] that the asserted facts are probably true." Saxton v. Harris, 395 P.2d 71, 72 (Alaska 1964).


In the context of a claim in which the last injurious exposure rule is applicable, we must first apply the presumption analysis against the last or most recent employer or insurer. See Providence Washington Insurance Co. v. Bonner, 680 P.2d 96 (Alaska 1984).  Accordingly, we will first apply the above analysis against Grace.


We find the presumption attaches to the employee's claim against Grace.  This finding is supported by the employee's testimony that his sore back condition worsened during the time he worked for Grace.  In addition, this finding is supported by the opinions of both Dr. James and Dr. Voke that the employee's employment at Grace was a substantial factor in bringing about his disabling condition.  Regarding when the numbness began to occur in the employee's leg, we find it began to occur in November 1989 while he worked for Grace.  Therefore, we conclude the presumption attaches to the employee's claim.


We must next determine whether Grace has met its burden of overcoming the presumption with substantial evidence.  Before doing so, we must determine the employee's credibility under AS 23.30.122.
  After reviewing the evidence in the record, we conclude the employee is credible.  Although he may have been confused about when certain events (such as the onset of leg numbness) occurred, we find his testimony as a whole is consistent and truthful.  Regarding the allegation that the employee was untruthful about his marital status, we find Grace presented insufficient evidence to substantiate this claim.  On the contrary, we find the employee was straightforward about his beliefs regarding his relationship with Cheryl Webb.  Accordingly, we conclude the employee is credible, and Grace's allegations are baseless.


We next must determine whether Grace has overcome the presumption with substantial evidence.  In this step of the analysis, we must review Grace's evidence in isolation.  After doing so, we conclude that Grace has not overcome the presumption with substantial evidence.  There is little if any medical evidence the employee's injury or aggravation did not occur within the course and scope of his employment with Grace.  Grace argues that the evidence indicates the employee's herniation occurred before he started working Grace.  We disagree with this assertion.  Grace provided no medical evidence to support this allegation.  Dr. Smith gave no opinion on when the herniation occurred.  There is no other evidence presented by Grace on this issue.  Accordingly, we conclude Grace has failed to overcome the presumption with substantial evidence.


Even if Grace had overcome the presumption, we would conclude the employee proved all the elements of his claim by a preponderance of the evidence.  This conclusion would be supported by the testimony noted above to establish the presumption, including the employee's testimony, and the opinions of Dr. Voke and Dr. James.


We find the employee was a diligent worker who had a sore back for years, a common occurrence in the oil field industry, according to the employee and Leonard Dunham.  We find the employee accepted his sore back and continued to work as long as he was able to do so.  Accordingly, we conclude the employee's claim against Grace is compensable.  Grace shall pay the employee temporary total disability benefits from April 19, 1991 and continuing, and for medical costs under AS 23.30.095.  Grace shall reimburse AUDI for the voluntary payments it has made to the employee thus far.


III.  Attorney's Fees, Costs, Interest and Penalty

The employee requests actual attorney's fees and costs.  We find the employee retained an attorney, Grace controverted the employee's claim, and the attorney successfully prosecuted the employee's claim for benefits.  We award attorney's fees under AS 23.30.145(a) and paralegal costs under AS 23.30.145(b).  We have reviewed the attorney's requested fees, and the paralegal fees, timely submitted under 8 AAC 45.180.  We find this case more complex than average because of the defense under AS 23.30.022, and because of the last injurious exposure rule issue. We find the number of hours requested (39.75 for the attorney and 6.80 for the paralegal) reasonable.  We award the hours requested.


The attorney requested a rate of $175.00 per hour and the request for the paralegal was $85.00 per hour.  Normally, we award fees for these services at the hourly rate of $125.00 and $60.00 per hour.  The employee did not provide justification for a higher rate of either of these figures.  Accordingly, we award these fees and paralegal costs at the usual rates or $125.00 and $60.00 per hour.  Accordingly, Grace shall pay the employee an attorney's fee of $4,968.75 and paralegal costs of $408.00. We also award the requested costs, $525.35, under AS 23.30.145(b).  We retain jurisdiction to award additional fees incurred since the affidavit filed on December 3, 1991.


We also award the employee interest under Land and Marine Rental Company v. Rawls, 686 P.2d 1187, 1192 (Alaska 1984).  We do not award a penalty because no argument was presented on this issue.  We retain jurisdiction to decide this issue.


We also do not decide the issue of whether AUDI should be reimbursed for its attorney's fees and costs under AS 23.30.155(d).  This issue was not included on the last prehearing conference summary.  We retain jurisdiction to decide this issue.  Grace and AUDI shall contact workers' compensation officer Paul Grossi and either set up a briefing schedule on this issue, or set this issue for oral argument.


ORDER

1.  Grace shall pay the employee temporary total disability benefits, medical costs, attorney's fees and costs, and interest in accordance with this decision.


2.  We retain jurisdiction to award additional attorney's fees and costs in accordance with this decision.


3.  We retain jurisdiction to award a penalty.


4.  We retain jurisdiction to decide the issue under AS 23.30.155(d), in accordance with this decision.


Dated at Anchorage, Alaska this 21st day of February, 1992.



ALASKA WORKERS' COMPENSATION BOARD



 /s/ M.R. Torgerson


M.R. Torgerson,



Designated Chairman



 /s/ Jeffrey Wertz


Jeffrey Wertz, Member



 /s/ S.T.Hagedorn


S. T. Hagedorn, Member


If compensation is payable under terms of this decision, it is due on the date of issue and penalty of 25 percent will accrue if not paid within 14 days of the due date unless an interlocutory order staying payment is obtained in Superior Court.


APPEAL PROCEDURES

A compensation order may be appealed through proceedings in Superior Court brought by a party in interest against the Board and all other parties to the proceedings before the Board, as provided in the Rules of Appellate Procedure of the State of Alaska.


A compensation order becomes effective when filed in the office of the Board, and unless proceedings to appeal it are instituted, it becomes final on the 31st day after it is filed.


CERTIFICATION

I hereby certify that the foregoing is a full, true and correct copy of the Decision and Order in the matter of Rodney L. Fields, employee / applicant; v. Grace Drilling Company & Alaska United Drilling, Inc. employers; and Transportation Insurance & Alaska National Insurance, insurers / defendants; Case No. 8821022 and 8933988; dated and filed in the office of the Alaska Workers' Compensation Board in Anchorage, Alaska, this 21st day of February, 1992.



Charles Davis, Clerk
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    �Dr. James explained that a box lift is an 18�inch square box with handles.  The doctor kept adding weight on to show the employee how to lift in a biomechanical fashion.  Since then, he said he stopped patients from lifting more than 160 pounds since most people aren't expected to lift more than that on their jobs. (James dep. at 10�11).


    �After this response, Grace's attorney asked the employee: “So you didn't tell the truth?"  The employee responded he did not tell the truth.  This question and the reply are apparently related to the employee's testimony, at page 105, in which he indicated that he had experienced recurring pain since September 28th, 1988 despite Dr. James's narrative report of October 14, 1988 which indicates otherwise.  However, the employee stated he told the doctor his back was sore.  This suggests to us he did in fact tell the doctor he was in some pain.


    �The employee was questioned at length about when the numbness in his leg started. (See, e.q., Employee dep. I at 36�41, 58; dep. II at 124).  At hearing, he indicated he first noticed some numbness while working on a "standard" derrick for Grace, in November 1989.  He asserted he erroneously gave January 1989 as a date of the onset of numbness because AUDI's attorney confused him, and he was nervous.


    �The Alaska Supreme Court has indicated that the board need not be concerned with a witness's credibility until after the board has determined whether the employee has established a preliminary link between the injury and employment. Resler v. Universal Services, Inc., 778 P.2d 1146, 1148�49 (Alaska 1989).







