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ALASKA WORKERS' COMPENSATION BOARD

PRIVATE 

P.O. Box 25512







Juneau, Alaska 99802-5512

MARTHA J. BURRELL,
)



)


Employee,
)


  Applicant,
)
DECISION AND ORDER



)


v.
)
AWCB Case No. 9028177



)

FAIRBANKS NORTH STAR BOROUGH SD,
)
AWCB Decision No. 92-0038



)


Employer,
)
Filed with AWCB Fairbanks



)
February 24, 1992


and
)



)

WILTON ADJUSTMENT SERVICE,
)



)


Insurer,
)


  Defendants.
)

________________________________________)


We heard this dispute over medical examination in Fairbanks, Alaska on February 4, 1992.  Attorney Chancy Croft represented the applicant employee; and attorney Ann Brown represented the defendant employer.  We closed the record at the conclusion of the hearing.


ISSUES
1.  Is the employer precluded from demanding an employer medical examination (EME) of the employee under AS 23.30.095(e) while the employer is denying compensation? 

2.  Is the EME requested by the employer reasonable under AS 23.30.110(g)?

3.  Should we order an independent medical examination (IME) of the employee under AS 23.30.095(k)?


CASE HISTORY AND SUMMARY OF THE EVIDENCE

The employee injured her neck and right arm moving an oak table while working as a kitchen supervisor for the employer on May 11, 1990.  She continued to work, but her symptoms worsened and she came under the care of Ralph Marx, M.D.  Dr. Marx diagnosed cervical nerve route irritation at C‑6, carpal tunnel syndrome, and De Quervain's tenosynovitis, restricted her from work, provided conservative treatment, and indicated cervical fusion surgery would likely be necessary.  The employee consulted with at least two other physicians.  The employer initially provided compensation and medical benefits.


The employee underwent an EME by Michael James, M.D., on June 10, 1990 at the employer's direction.  Dr. James found the employee medically stable, suffering no permanent impairment.  He released her to return to her work, and recommended discontinuance of Dr. Marx's treatment.  He found her neck condition unrelated to her work.  Dr. Marx disagreed with Dr. James' evaluation, and continued to treat her and to restrict her from work.  The employer controverted all benefits on July 10, 1991 based on Dr. James' report and on Dr. Marx's failure to file the written treatment plan required by AS 23.30.095(c).


The employee filed an Application for Adjustment of Claim on August 21, 1991 requesting the reinstatement of her benefits.  Her husband was given a military transfer to Sumpter, South Carolina on September 1, 1991.  There the employee came under the care of Edward Kimbrough, M.D., who performed a carpal tunnel release and a De Quervain's canal release on December 10, 1991.


The employer scheduled an EME with Williamson‑Kirkland, M.D., in Seattle, Washington.  The employee refused to attend because of difficulty in securing child care.  A dispute arose between the parties over the requested EME.  The matter was briefed, and came to hearing on February 4, 1992.


The employee argued that the employer's right to an EME examination is limited to the period of disability by AS 23.30.095(e).  As the employer is denying any continuing disability, it should be barred from compelling the employee to submit to examination.  If the employer wishes to exercise its right to examine the employee, the Board should reinstate disability benefits.  She also argued that the location of the proposed EME is unreasonable.  It would be expensive to fly her across the  continent, and it would needlessly take three days of her time.  South Carolina has approximately 160 orthopedic surgeons and 17 physical rehabilitation specialists.  The Columbia School of Medicine lies within 50 miles of her home.  Consequently, it would be unreasonable and inconvenient for her to be examined in Seattle for the common type of condition she suffers, and it would be in violation of the standards provided in AS 23.30.110(g).  She also argued that AS 23.30.265(20), which limits treatment to the nearest point available, should in fairness also apply to employer‑selected physicians.  She noted the conflict of opinion between Dr. James and the treating physicians, and requested that we order an IME by a physician of our choosing, as required by AS 23.30.095(k).


The employer argued that it has a right to require an EME with a physician of its own choosing.  It argues that Seattle is a reasonable location.  The employer will pay for transportation, lodging and child care.  Because Dr. James' report was made last spring, it is not clear that there is any longer a medical dispute, so the case is not ripe for a IME.  If the Board wants an IME at this point, the Board should pay for it.  Even though it claims the right to have the employee examined, there is no basis for a compensation award because Dr. James released her to return to her work.


FINDINGS OF FACT AND CONCLUSIONS OF LAW
I.  As 23.30.110(g)


This section of the statute provides;


An injured employee claiming or entitled to compensation shall submit to the physical examination by a duly qualified physician which the board may require.  The place or places shall be reasonably convenient for the employee.  The physician or physicians as the employee, employer, or carrier may select and pay for may participate in an examination if the employee, employer, or carrier so requests.  Proceedings shall be suspended and no compensation may be payable for a period during which the employee refuses to submit to examination.


We have interpreted "convenience" to include the reasonableness of the time as well as location, and the appropriateness of a particular doctor.  Castner v. Air Logistics, AWCB No. 86‑0319 (December 4, 1986); Eckman v. Veco, AWCB No. 87‑0233 (October 2, 1987).                              
Given the excessive travel time involved in an examination in Seattle, and given the abundant availability of physicians in the area of her residence, we cannot find an examination by Dr. Williamson‑Kirkland to be reasonably convenient to the employee.  We will decline to order her examination by this doctor.

II.  AS 23.30.095(e)


This section of the statute provides, in part:


The employee shall, after an injury, at reasonable times during the continuance of the disability, if requested by the employer or when ordered by the board, submit to an examination by a physician or surgeon of the employer's choice authorized to practice medicine under the laws of the jurisdiction in which the physician resides, furnished and paid for by the employer.  The employer may not make more than one change in the employer's choice of a physician or surgeon without the written consent of the employee.  Referral to a specialist by the employer's physician is not considered a change in physicians.  An examination requested by the employer not less than 14 days after injury, and every 60 days thereafter, shall be presumed to be reasonable, and the employee shall submit to the examination without further request or order by the board.


The employer's authority to demand an EME lies in section .095(e).  The statute also provides for a Board order to enforce the employer's request, but it does not provide specific criteria for the exercise of that power.  In the past we have required employer's to show a substantial need for us to take action on their behalf.  See, e.q., Otero v. Anchorage School District, AWCB No. 90‑0273 (November 9, 1990), aff’d, 3 AN‑90‑9532 CIV (Alaska Superior Court, October 22, 1991).  We find that this "substantial need" is essentially a reasonableness standard.  Our analysis of the reasonableness of employer's request under AS 23.30.095(e) is the same as the analysis under AS 23.30.110(g).  We find the request unreasonable, and will decline to order the EME under AS 23.30.095 (e).  This renders moot the employee’s contention that the employer must be paying benefits in order to invoke section .095(e).

III.  AS 23.30.095(k)


AS 23.30.095(k) provides, in part:


In the event of a medical dispute regarding determinations of causation, medical stability, ability to enter a reemployment plan, degree of impairment, functional capacity, the amount and efficacy of the continuance of or necessity of treatment, or compensability between the employee's attending physician and the employer's independent medical evaluation, a second independent medical evaluation shall be conducted by a physician or physicians selected by the board from a list established and maintained by the board. . . .


This provision of the law specifically provides for an independent evaluation in cases with treatment or disability disputes between physicians retained by the employee and employer.  The independent evaluation is mandatory:  "...shall be conducted...".  The Alaska State Courts have interpreted this section to require an independent evaluation for even minuscule differences. See Quirk v. Anchorage School District, 3 AN‑90‑4509 CIV (Alaska Super. Court, August 21, 1991).  In the case before us the treating physicians, Drs. Marx and Kimbrough, flatly contradict Dr. James' opinion concerning appropriateness of treatment and impairment from work.  Considering these factors, we conclude that the statute requires us to proceed with an independent evaluation.  We refer this case to the attention of the Fairbanks Workers' Compensation officer to arrange an IME under this section of the law in accord with the procedure outlined in our regulations at 8 AAC 45.092.


ORDER
1.  The employer's request for an examination by Dr. Williamson‑Kirkland under AS 23.30.095(e) or AS 23.30.110(g) is denied and dismissed.

2.  We order an independent medical examination as required under AS 23.30.095(k).  We refer this matter to the Fairbanks Workers' Compensation officer to arrange this examination pursuant to 8 AAC 45.092.


Dated at Fairbanks, Alaska this 24th day of February, 1992.



ALASKA WORKERS' COMPENSATION BOARD



 /s/ William Walters


William Walters,



Designated Chairman



 /s/ John Giuchici


John Giuchici, Member


If compensation is payable under terms of this decision, it is due on the date of issue and penalty of 25 percent will accrue if not paid within 14 days of the due date unless an interlocutory order staying payment is obtained in Superior Court.


APPEAL PROCEDURES

A compensation order may be appealed through proceedings in Superior Court brought by a party in interest against the Board and all other parties to the proceedings before the Board, as provided in the Rules of Appellate Procedure of the State of Alaska.


A compensation order becomes effective when filed in the office of the Board, and unless proceedings to appeal it are instituted, it becomes final on the 31st day after it is filed.


CERTIFICATION

I hereby certify that the foregoing is a full, true and correct copy of the Decision and Order in the matter of Martha J. Burrell, employee / applicant; v. Fairbanks North Star Borough School District, employer; and Wilton Adjustment, insurer / defendants; Case No.9028177; dated and filed in the office of the Alaska Workers' Compensation Board in Fairbanks, Alaska, this 24th day of February, 1992.



Marci Lynch, Clerk
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