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ALASKA WORKERS' COMPENSATION BOARD

PRIVATE 

P.O. Box 25512







Juneau, Alaska 99802-5512

HENRY J. GIBEAU,
)



)


Employee,
)


  Applicant,
)
DECISION AND ORDER



)


v.
)
AWCB Case No. 9018557



)

KOLLSMAN INSTRUMENT COMPANY,
)
AWCB Decision No. 92-0041



)


Employer,
)
Filed with AWCB Anchorage



)
February 24, 1992


and
)



)

SCIBAL INSURANCE COMPANY,
)



)


Insurer,
)


  Defendants.
)

________________________________________)


This matter came before us in Anchorage, Alaska for decision based on the written record and briefs.  Attorney Meredith A. Ahearn represents the employee.  Attorney Eric P. Gillett represents the employer and its insurer.  The parties agreed to a briefing schedule culminating with an optional reply brief filing date of January 10, 1992.  The matter was ready for decision, and the record closed, on January 29, 1992 when we next met after January 10, 1992.


The employee was severely injured on July 14, 1990 in an aircraft accident near Sparrevahn, Alaska.  At that time the employee, a resident of New Hampshire, was working for the employer as a site engineer.  The employer, a New Jersey corporation, accepted the claim and has paid the employee workers' compensation under the laws of the state of New Hampshire.  The employee filed an application for compensation and benefits under the Alaska Workers' Compensation Act on June 21, 1991.


The briefing schedule above was established to address several of the insurer's objections to our exercising jurisdiction over the employee's claim.  In the midst of the established briefing schedule, the insurer filed a document in which it stated, "[The employer and insurer] do not oppose claimant's request that the Alaska Workers' Compensation Board accept jurisdiction over this claim."


FINDINGS OF FACT AND CONCLUSIONS OF LAW

In a comprehensive brief filed while the insurer still opposed our exercising jurisdiction over this claim, the employee's attorney addressed the arguments raised by the insurer.  Based on the authorities cited in the employees brief, we agree that in appropriate circumstances we may constitutionally assert jurisdiction over a claim even though another state's jurisdiction has also been asserted and payments made under the laws of that state.  As the employee notes, in such cases double recovery is avoided by crediting the other payments against any award made under our Act.  AS 23.30.011(b).


Nonetheless, even where the parties do not require it, we have both the right and the duty to determine whether our Act gives us jurisdiction over a given claim prior to exercising it. See, for example, Larsen v. State of Alaska, AWCB No. 81‑0094 (April 8, 1981).  After reviewing the admitted facts of this claim, we conclude that we do have jurisdiction.


The employee's injury resulted from an aircraft accident in Alaska.  The flight was necessitated by the employee's work for the employer in Alaska.  The employer is domiciled outside Alaska and its workers' compensation liability insured outside Alaska.  As the employee notes, injury to an employee within the geographic confines of a state is generally perceived as a sufficient basis for the assertion of workers' compensation jurisdiction. See, generally, 4 A. Larson, The Law of Workmen's Compensation, § 86.10 at 16‑48 (1990); Restatement of the Law Second, Conflict of Laws, § 181.


Professor Larson notes that, while assertion of jurisdiction in dual‑state cases may be generally permissible, a state may impose more restrictive statutory constraints.  He describes Alaska, however, as one of 27 states permitting an employee to make claim if the injury occurred in its territory. Larson, § 87.10 at 16‑67 n. 1.


We note that AS 23.30.011(c) provides specific procedures for our handling of the claims of employees injured in Alaska brought against certain employers domiciled in another state.  Whether the employer here falls within the classes enumerated in that provision or not, we would conclude AS 23.30.011(c) permits us to exercise jurisdiction here either by its express provisions or by implication.


The employee sustained an injury in Alaska.  At that time he was employed by an employer domiciled in another state.  It appears that employer had not secured the payment of compensation as required by our Act although it insured its liability for workers' compensation under the law of the state of domicile.  The situation here therefore appears to fall squarely under AS 23.30.011(c). If, however, the employer secured the payment of compensation under our Act (by obtaining insurance for its workers' compensation liability from a company authorized to write insurance in Alaska) we would conclude the employee's claim is no less subject to our jurisdiction than it would have been had payment not been insured.


ORDER

We assert jurisdiction over the employee's claim for compensation and benefits under the Alaska Workers' Compensation Act resulting from his July 14, 1990 injury incurred near Sparrevahn, Alaska.


Dated at Anchorage, Alaska this 24th day of February, 1992.



ALASKA WORKERS’ COMPENSATION BOARD



 /s/ Paul F. Lisankie


Paul F. Lisankie,



Designated Chairman



 /s/ Michael A. McKenna


Michael A. McKenna, Member



 /s/ Robert W. Nestel


Robert W. Nestel Member

PFL:dt


If compensation is payable under terms of this decision, it is due on the date of issue and  penalty of 25 percent will accrue if not paid within 14 days of the due date unless an interlocutory order staying payment is obtained in Superior Court.


APPEAL PROCEDURES

A compensation order may be appealed through proceedings in Superior Court brought by a party in interest against the Board and all other parties to the proceedings before the Board, as provided in the Rules of Appellate Procedure of the State of Alaska.


A compensation order becomes effective when filed in the office of the Board, and unless proceedings to appeal it are instituted, it becomes final on the 31st day after it is filed.


CERTIFICATION

I hereby certify that the foregoing is a full, true and correct copy of the Decision and Order in the matter of Henry J. Gibeau, employee / applicant; v. Kollsman Instrument Company, employer; and Scibal Insurance Co., insurer / defendants; Case No.9018557; dated and filed in the office of the Alaska Workers' Compensation Board in Anchorage, Alaska, this 24th day of February, 1992.



Dwayne Townes, Clerk
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