
[image: image1.png]


ALASKA WORKERS' COMPENSATION BOARD

PRIVATE 

P.O. Box 25512







Juneau, Alaska 99802-5512

ERIK A. BOVE-THOMSON,
)



)


Employee,
)



)
DECISION AND ORDER


v.
)



)
AWCB Case No. 8930628

BEK CONSTRUCTION, INC.,
)



)
AWCB Decision No. 92-0043


Employer,
)



)
Filed with AWCB Anchorage


and
)
February 27, 1992



)

INDUSTRIAL INDEMNITY CO. OF AK,
)



)


Insurer,
)


  Defendants.
)

________________________________________)


The employee's claim for transportation costs related to out‑of‑state disc surgery was heard on January 29, 1992, in Anchorage, Alaska.  The employee participated by telephone and was represented by attorney Chancy Croft.  The employer and its insurer (employer) were represented by attorney Mark L. Figura.  The record closed at the conclusion of the hearing.


FACTUAL BACKGROUND

Bove‑Thomson was injured on October 28, 1989, in the course and scope of his employment with BEK Construction, Inc.  He was an apprentice carpenter and was injured when a piece of sheetrock dropped on his head.    The employee initially received Michael W. Eaton, M.D., who noted a mild C5‑6 disc bulge on a MRI taken on January 8, 1990.  Dr. Eaton recommended a C5‑6 anterior cervical discectomy and fusion.


On February 19, 1990, Bove‑Thomson was seen by J. Paul Dittrich,
M.D., for a second opinion regarding the proposed surgery.  Dr. Dittrich noted no muscle spasm or atrophy, no consistent weakness, and a full range of motion of the neck and shoulders.  He noted reflexes were intact and sensation and circulation were intact.  Dr. Dittrich stated, in essence, that he had nothing further to offer the applicant, but suggested that the employee might want to send the x‑rays and MRI to a physician in Washington that the employee had heard about.


On August 1, 1990, Lee R. Dorey, M.D., in Tacoma, Washington, performed an anterior cervical fusion on Bove‑Thomson.  In a pre‑operative report of July 30, 1990, Dr. Dorey stated in part:


I have reviewed the MRI films performed on the patient and also went over some of his plain films accompanying him.  There is a rather distinct disk protrusion displayed on the MRI films at C5‑6 level and a minimal disk protrusion seen at the C4‑5 level.


I also discussed with him the fact that if his pain is not relieved enough, there are two other distinct possibilities ‑‑ one is that he has a disk problem at an additional level besides C5‑6 level, and also the slight possibility that some of the pain being attributable to thoracic outlet syndrome.  He seems to understand these risks.


On March 5, 1991, the board approved a compromise and release (C&R) entered into by the parties.  With regard to transportation expenses, the C&R stated:


The agreed upon settlement of transportation charges associated with medical and related benefits is $4,000.00. This settlement is in compromise of all benefits which might be due under the Alaska Workers' Compensation Act associated with . . . the transportation issue.


In another paragraph of the C&R, the parties stated they intended to "resolve all disputes regarding . . . transportation costs which have or may arise as a result of the October 28, 1989 incident."


At the hearing, Bove‑Thomson testified that he either had surgery at the C4‑5 or anticipated such surgery in the immediate future.  The employee stated many times and in many ways that when he signed the C&R which was approved by the board on March 5, 1991, he believed that the transportation expenses in question were only related to surgery performed at the C5‑6 level in August 1990 and nothing else.  He testified that Dr. Dorey mentioned that he might have problems at the C4‑5 level but that it would probably heal itself and not need surgery.  When asked about the rather large sum he received in the C&R for transportation, he explained that the $4,000.00 did not cover the costs of transportation for revisits or the cost of food and shelter while he was in Tacoma for the initial surgery.


FINDINGS OF FACT AND CONCLUSIONS OF LAW

This is not a request to set aside the agreed settlement, but rather a request to interpret the parties' agreement.  A release is to be construed according to the intent of the parties, which is a question of fact.  Schmidt v. Lashley, 627 P.2d 201, 203 n. 4, 204 n. 7 (Alaska 1981).


The record reflects that Dr. Dorey did state in his report of July 30, 1990, that the employee could possibly have problems at the C4‑5 level in the future.  However, the doctor also noted in that report that "There is a rather distinct disk protrusion displayed on the MRI films at C5‑6 level and a minimal disk protrusion seen at the C4‑5 level."  This language suggests to us that the doctor's major concern, and, accordingly, the employee's, related to problems at the C5‑6 level with only passing concern regarding the C4‑5 condition.


Of utmost importance, however, is what was Bove‑Thomson’s intent when he signed the C&R agreement.  This can only be ascertained through his hearing testimony.  It should be noted at the outset that we found the employee to a credible witness.  AS 23.30.122.  Bove‑Thomson testified that when he signed the C&R he thought he would only have surgical problems at the CS‑6 level and it was to those problems only that he agreed to compromise his transportation expenses.  He said that from talking with Dr. Dorey, he was of the opinion that the C4‑5 situation would heal itself and further surgery there would not be needed.  The employee also explained that the settlement fee of $4,000.00 for the August 1990 surgery was not exorbitant because it had to pay for not only the initial travel expenses associated with the 1990 surgery, but also for revisits and the cost of food and room that was related to that surgery.


Based on these facts, we conclude that Bove‑Thomson did not intend, when he entered into the C&R, to settle any transportation expenses associated with C4‑5 level surgery.


ORDER

The employer shall pay the employee transportation costs related to the C4‑5 surgery.


Dated at Anchorage, Alaska this 27th day of February 1992.



ALASKA WORKERS' COMPENSATION BOARD



 /s/ R.E. Mulder


R.E. Mulder,



Designated Chairman



 /s/ Robert We. Nestel


Robert W. Nestel, Member


If compensation is payable under terms of this decision, it is due on the date of issue and penalty of 25 percent will accrue if not paid within 14 days of the due date unless an interlocutory order staying payment is obtained in Superior Court.


APPEAL PROCEDURES

A compensation order may be appealed through proceedings in Superior Court brought by a party in interest against the Board and all other parties to the proceedings before the Board, as provided in the Rules of Appellate Procedure of the State of Alaska.


A compensation order becomes effective when filed in the office of the Board, and unless proceedings to appeal it are instituted, it becomes final on the 31st day after it is filed.


CERTIFICATION

I hereby certify that the foregoing is a full, true and correct copy of the Decision and Order in the matter of Erik A. Bove‑Thomson, employee / applicant; v. BEK Construction, Inc., employer; and Industrial Indemnity Company of Alaska, insurer / defendants; Case No.8930628; dated and filed in the office of the Alaska Workers' Compensation Board in Anchorage, Alaska, this 27th day of February 1992.



Charles E. Davis, Clerk
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