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ALASKA WORKERS' COMPENSATION BOARD

PRIVATE 

P.O. Box 25512







Juneau, Alaska 99802-5512

CHARLES (SCOTTY) CRONE,
)



)


Employee,
)


  Applicant,
)
DECISION AND ORDER



)


v.
)
AWCB Case No. 
8413105



)

9033377

SOHIO ALASKA,
)



)
AWCB Decision No. 92-0044


Employer,
)



)
Filed with AWCB Anchorage


and
)
February 27, 1992



)

ALPAC/INA/CIGNA,
)



)


Insurer,
)



)


and
)



)

VECO, INC.,

)



)


Employer,
)



)


and
)



)

ALASKA NATIONAL INSURANCE CO.,
)



)


Insurer,
)


  Defendants.
)

________________________________________)


This matter was heard on the written record on January 28, 1992, in Anchorage, Alaska.
 The employee did not participate in this aspect of the case.  Sohio Alaska (Sohio) and its insurer are represented by attorney Frank S. Koziol.  Veco, Inc. (Veco) and its insurer are represented by attorney Trena L. Heikes.  The record closed on January 28, 1992.


ISSUE
Is Veco entitled to reimbursement of attorney's fees and costs from Sohio under AS 23.30.155(d)?


SUMMARY OF THE FACTS

The relevant history of this case has been previously set forth in our prior decision and order regarding the employee's Claim.
  We hereby incorporate at statement of the history and add to it the following facts.


Scotty Crone injured his left ankle on June 20, 1984, while working for Sohio.  On June 26, 1989, Sohio controverted all benefits on the theory that Veco, a subsequent employer, was liable under the "last injurious exposure" rule.


Crone filed an application for adjustment of claim against Sohio on June 8, 1990, seeking temporary total, permanent total and permanent partial disability benefits as well as medical costs and attorney's fees.  Sohio answered the employee's  application on June 21, 1990, asserting only the last injurious exposure defense.  Further defenses were reserved in the answer "after discovery."


As a result of Sohio's defense, Crone filed an application for adjustment of claim against his most recent employer, Veco, on January 29, 1991.  Veco answered the employee's application by asserting both a course and scope and a notice defense.  Neither Crone nor Veco, during the pendency of the dispute, asserted that AS 23.30.155(d) applied and Veco did not make temporary total disability payments to Crone.


Crone's claim was heard by us on August 23, 1991.  In our decision and order of October 4, 1991, we found Sohio responsible for payment of the employee's disability benefits and medical expenses.


On October 14, 1991, Veco filed a petition for a rehearing on the attorney's fees requested under AS 23.30.155(d).


FINDINGS OF FACT AND CONCLUSIONS OF LAW

AS 23.30.155(d) provides in pertinent part:


When payment of temporary disability benefits is controverted solely on the grounds that another employer or another insurer of the same employer may be responsible for all or a portion of the benefits, the most recent employer or insurer who is party to the claim and who may be liable, shall make the payments during the pendency of the dispute.  When a final determination of liability is made, any reimbursement required, including interest at the statutory rate, and all costs and attorney's fees incurred by the prevailing employers shall be made within 14 days of the determination.


In its opening brief, Veco argues it is entitled to reimbursement of attorney's fees in the amount of $14,580.00, paralegal fees in the amount of $2,940.00 and costs in the amount of $555.94, under §155(d), since it was brought into the case under the last injurious exposure rule and was the prevailing employer.


In its response brief, Sohio makes a number of arguments to support its position that Veco is not entitled to the reimbursement of attorney fees and costs.  First, it asserts that there are two conditions precedent that trigger "reimbursement" and they are (1) the controversion must be based "solely" on the last injurious exposure defense; and (2) the last employer must actually make payments of temporary disability benefits during the pendency of the dispute.  Sohio argues in the first instance, that in this case, it defended the employee's claim on more than the last injurious exposure rule.  It contends that while its notice of the controversion stated it was being made on the basis that Veco was liable under the last injurious exposure rule, it also stated other defenses were reserved "after discovery." Sohio points out that after discovery, it became apparent to all involved that course and scope became another defense.  Sohio also argues that Veco controverted Crone's claim on the basis that he was not injured within the course and scope of his employment with it and he failed to comply with certain notice requirements.  Veco acknowledged that the board, in Buzby v. Alaska Basic Industries and Taywood, AWCB No. 89‑0065 (March 10, 1989), stated that a determination of an employer's defenses was to be made by referring to the notice of controversion filed only by that employers.  It argued, though, that such an interpretation was too restrictive in that the statute makes no such limitation. In essence, Sohio contends that we should go beyond the four corners of its notice of controversion to ascertain whether other defenses were raised.


Second, Sohio asserts that §155(d) is inapplicable because it mandates that before an employer is entitled to reimbursement, it must have made payments of temporary disability benefits during the pendency of the dispute and Veco made no such payments in this case.  Sohio recognized that in High v. Neal & Co. and Enserch Alaska Const.. AWCB No. 90‑0134 (June 15, 1990) the board held that the most recent employer's failure to make a payment during the pendency of the action did not act as a bar to the recovering of attorney's fees and costs.  However, it argues that the board failed to set forth its reasoning in arriving at that conclusion and it was most likely not the legislature's intent.  Sohio asserts that Veco should not have the benefit of the statute if it did not assume the burden.


In its reply brief, Veco first contends that Sohio did, in fact, controvert the claim "solely" on the basis that Veco, as the last employer, was responsible for any benefits due Crone.  Based on the Buzby decision, Veco argues that Sohio cannot rely on the additional defenses it raised.  Veco also states that Sohio is mistaken in attempting to infuse the "controverted solely" language, which applies to payment of temporary disability benefits, into the attorney fees and costs provision.  In essence, Veco contents that the two sentences quoted above are independent of each other.  That is, an employer's grounds for controverting are only relevant to the payment of temporary disability benefits while the claim is pending and not to the reimbursement of attorney's fees and costs.  Second, Veco contends that the payment of temporary disability benefits by the most recent employer is not a prerequisite to an award of attorney's fees and costs under §155 (d) citing High and Buzby.  It argues that to hold otherwise, would again limit awards of attorney's fees and costs to only those cases in which benefits were controverted solely on the basis of another employer's liability because it is only in those cases that prepayment of benefits is required.


The first question we must resolve is whether Sohio controverted Crone's  claim "solely" by asserting the last injurious exposure defense.  In Buzby, one employer filed a notice of controversion which stated that the last employer was responsible under the last injurious exposure rule and the last employer controverted on other grounds.  The board held that the first employer could not rely on the last employer's grounds to bar the application of §155 (d).  We agree.  We find that when the legislature provided that one employer could raise the last injurious exposure defense and thereby force the last employer to make payments, it had to be speaking of an employer other than the last employer.  The last employer cannot raise the last injurious exposure defense and, therefore, it must rely on its own defenses.  Accordingly, we must look to what Sohio controverted in this case.  Its notice of controversion stated simply that it controverted on the basis that Veco was liable for benefits.  While it is argued that we should look beyond the four corners of the notice of controversion, we find to do so would only lead to confusion and possibly delay getting payments of benefits to the injured employee.  Throughout the pendency of a claim, many defenses could be raised and abandoned and many could be suggested and never solidified.  It is apparent from the portion of §155(d) quoted above, that the legislature intended that the employee receive benefits at the outset of his case when one employer raises only the last injurious exposure defense and, thereby, makes it a question of which employer is eventually liable.  In order for this intent to be carried out, one employer must decide, at the earliest possible time, to raise the last injurious exposure defense in its notice of controversion.  If we were to hold that a previous employer could raise other defenses throughout the proceedings, new defenses could be raised up until the hearing was held, thereby, diminishing the chances the employee would ever receive benefits before hearing.  We do not think this was the intent of the legislature.


The second issue is whether Veco's failure to make a payment of disability benefits during the pendency of the action acts as a bar to its recovery of attorney's fees and costs under §155(d).  We conclude that it does.  While Veco argues that the two sentences quoted above are independent of each other, we find them to be inseparably linked.  The first sentence establishes the conditions under which the last employer is to make payments of temporary disability benefits to the employee.  It states in pertinent part: "When payment of temporary disability benefits is controverted solely on the grounds that another employer . . . may be responsible for all or a portion of the benefits, the most recent employer . . . who may be liable, shall make the payments during the pendency of the disputes (Emphasis added).  By using the word "shall," the legislature made it mandatory upon the last employer to make payments when an earlier employer raises only a last injurious exposure defense.  As we have held, Sohio controverted solely on the last injurious exposure rule and, therefore, Veco was responsible for making the payments to the injured employee during the pendency of the dispute.  The second sentence merely provides that when the board finds the last employer not liable for the payment of benefits, it, as the prevailing party, is entitled to reimbursement from the employer who controverted solely on the basis of last injurious exposure rule.  In reaching our conclusion, we are aware that the board in High decided differently.  However, we are more persuaded by the board's analysis in Bush v. Eero Volkswagen of Anchorage and Otis Engineering Corp., AWCB No. 91‑0059 (March 1, 1991).  In that case, the board ordered Otis Engineering, the employer raising the last injurious exposure defense, to reimbursement Eero Volkswagen, the last employer, after finding, in part, that Eero Volkswagen made the compensation payments during the pendency of the dispute.


Based on this discussion and the fact that Veco did not make payments of benefits to the employee during the pendency of the dispute, we conclude that Veco is not entitled to reimbursement of attorney's fees and costs from Sohio under AS 23.30155(d).


ORDER

Veco’s petition for attorney's fees and costs under AS 23.30.155(d) is denied.


Dated at Anchorage, Alaska this 27th day of February ,1992.



ALASKA WORKERS' COMPENSATION BOARD



 /s/ Russell E. Mulder


Russell E. Mulder,



Designated Chairman



 /s/ Robert W. Nestel


Robert W. Nestel, Member


If compensation is payable under terms of this decision, it is due on the date of issue and penalty of 25 percent will accrue if not paid within 14 days of the due date unless an interlocutory order staying payment is obtained in Superior Court.


APPEAL PROCEDURES

A compensation order may be appealed through proceedings in Superior Court brought by a party in interest against the Board and all other parties to the proceedings before the Board, as provided in the Rules of Appellate Procedure of the State of Alaska.


A compensation order becomes effective when filed in the office of the Board, and unless proceedings to appeal it are instituted, it becomes final on the 31st day after it is filed.


CERTIFICATION

I hereby certify that the foregoing is a full, true and correct copy of the Decision and Order in the matter of Charles (Scotty) Crone, employee/applicant; v. Sohio Alaska, Veco, Inc., employer; and Alpac/Ina/Cigna, Alaska National Insurance Co., insurers/defendants; Case No.8413105 and 9033377; dated and filed in the office of the Alaska Workers' Compensation Board in Anchorage, Alaska, this 27th day of February 1992 .



Charles E. Davis, Clerk
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    �Because of weather conditions, one board member was unable to attend the hearing and, therefore, we proceeded to hear the case with two members pursuant to AS 23.30.005(f).


    �Charles (Scotty) Crone v. Sohio Alaska and Veco, Inc., AWCB No. 91�0264 (October 4, 1991).


    �The "last injurious exposure" rule imposes full liability for the payment of compensation and benefits on the employer at the time of the worker's most recent injury which bears a causal relationship to the disability. , 604 P.2d 590, 595 (Alaska 1979).







