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ALASKA WORKERS' COMPENSATION BOARD

PRIVATE 

P.O. Box 25512







Juneau, Alaska 99802-5512

DONALD N. MACARTHUR, JR.,
)



)


Employee,
)


  Applicant,
)
DECISION AND ORDER



)


v.
)
AWCB Case No. 8932373



)

ROBERT F. VAUGHN, D/B/A/
)
AWCB Decision No. 92-0047

NORTH COUNTRY TRANSPORTATION
)

AND MIDNIGHT SUN LEASING,
)
Filed with AWCB Anchorage



)
February 28, 1992


Employer,
)


(Insured),
)



)


  Defendants.
)

________________________________________)


We heard this request for a supplementary order of default and other benefits on February 12, 1992 in Anchorage, Alaska.  The employee was present and was represented by attorney William Soule.  The employer was not present but was represented by attorney Robert Gunther.  The record closed when the hearing ended.


ISSUES

1. Whether a supplementary order of default should be issued.


2.  Whether there is authority to order the employer to pay for an independent medical examination under AS 23.30.095(k) in advance, given the employer's stated refusal to pay for the examination.


3.  Whether we should award the entire amount requested for payment of the employee's evaluation under AS 23.30.041.


CASE SUMMARY

In the initial decision issued in this matter, we found that the applicant was an employee under the Alaska Workers' Compensation Act, and we awarded him workers' compensation benefits and attorney's fees and costs.  MacArthur v. Robert Vaughn, d/b/a North Country Transport, Inc,, AWCB No. 91‑0188 (June 24, 1991).  We also referred the employee's claim to the Reemployment Benefits Administrator (RBA) for determination of eligibility under AS 23.30.041.


In MacArthur I, the parties stipulated on the amount of benefits due the employee if he prevailed in his claim: $12,531.22 for temporary total disability benefits; $97,366.59 for medical costs; $123.00 for medical transportation costs; and $834.20 for costs under AS 23.30.145(b). In addition, the parties stipulated the employee was due interest, and he was eligible for a permanent partial impairment award, the specific amount to be contested later.  The parties further agreed the employee's attorney should be paid a statutory attorney's fee, and the employee should be referred to the RBA for a determination of eligibility for reemployment benefits.  The employer has not paid any of these benefits.


Subsequent to MacArthur I, a dispute has arisen regarding the extent of the employee's impairment rating.  Therefore, an independent medical examination under AS 23.30.095(k) is required.  The employer's attorney stated at hearing that the employer will not pay for the cost of this examination.


The RBA referred the employee to rehabilitation specialist Robert Sullivan for an eligibility evaluation.  Sullivan testified his total bill to date, including costs for the evaluation and for his attempts to collect payment from the employer, is $3,430.98.  Although the employer refuses to pay, the employer acknowledges that it is liable to Sullivan for $2,051.38, reflecting the cost of the evaluation.  However, the employee and Sullivan assert that preparation of the evaluation included an additional $297.00 for relevant time spent.  Sullivan testified that this amount included report preparation and necessary contacts.  Moreover, Sullivan testified that he has incurred additional costs in attempting to collect the amount of his evaluation bill.  His total bill, including the cost of the evaluation, is $3,430.98.


The employee requests a supplementary order of default under AS 23.30.170.  The employer acknowledges it has not paid the money due under the board order in MacArthur I.  However, the employer adds that if it paid the employee the benefits due under the order and then won its pending appeal in the Alaska Superior Court, it would have no means of getting the monies returned, pursuant to Croft v. Pan Alaska Trucking, Inc., 820 P.2d 1064;


The employee also requests our assistance in getting the employer to pay for the independent medical examination as required by AS 23.30.095.  He suggests that we either order the employer to pay for the examination in advance, or rule that the employer is liable for an award based on the rating of the employee's treating physician.


FINDINGS OF FACT AND CONCLUSIONS OF LAW

I.  Supplementary Order of Default

AS 23.30.170 outlines procedures regarding collection of payments in default under a workers' compensation order.  AS 23.30.170(a) discusses supplementary orders of default. it provides:


In case of default by the employer in the payment of compensation due under an award of compensation for a period of 30 days after the compensation is due, the person to whom the compensation is payable may, within one year after the default, apply to the board making the compensation order for a supplementary order declaring the amount of the default.  After investigation, notice, and hearing, as provided in AS 23.30.110, the board shall make a supplementary order declaring the amount of the default.  The order shall be filed in the same manner as the compensation order.


"Compensation" is defined in AS 23.30.265(8) as "the money allowance payable to an employee or the dependents of the employee as provided for in this chapter . . . ."  In construing the term, we have stated:


[I]n other claims for default orders, and related determinations of penalties for failure to pay compensation awarded (AS 23.30.155(f), we have interpreted "compensation" broadly. See, Knauss v. Homer Electric Association, Inc., AWCB No. 83‑0172 (June 30, 1983) ; Myers v. Bread & Butter, Daddy's Money, AWCB No. 82‑0095 (April 30, 1982) ; Stitchery v. Market Basket, AWCB No. 820073 (April 13, 1982).  We did so in part by relying on AS 23.30.045(a) which describes employer liability for payment of "compensation payable under AS 23.30.045(a) which describes employer liability for payment of "compensation payable under AS 23.30.041 (vocational rehabilitation) , AS 23.30.050 (medical treatment where third parties are liable for injury), AS 23.30.095 (medical treatment generally), AS 23.30.145 (attorney's fees and costs), and AS 23.30.180 ‑ AS 23.30.215 (permanent total and partial disability compensation and temporary total and partial disability compensation)."  In Knauss and Myers we found costs and attorney's fees compensation for purposes of default under AS 23.30.170(a).


In the decisions above we reasoned that where the relief  requested (penalty for failure to timely pay an award under AS 23.30.155(f) or a default order for failure to pay an award at all) is designed to compel an employer to provide relief under an award the term "compensation" should be broadly construed.  We continue to follow that logic and conclude that temporary total disability compensation, penalties, costs of medical treatment, attorney's fees, and costs of successfully prosecuting the employee's claim are "compensation" under the terms of our award for purposes of issuing a default order under AS 23.30.170(a) where appropriate.

McMillen v. M&M Enterprises, AWCB No. 88‑0181 (July 13, 1988) at 1‑2.


In MacArthur I, we ordered the employer to pay the employee the following amounts: $12,531.22 for temporary total disability benefits; $97,366.59 for medical costs; $123.00 for transportation costs; $11,152.08 for statutory fees on the benefits awarded; and $834.00 for costs.  We find the total amount of compensation due under the award in MacArthur I was $122,006.89.  We find the employer has defaulted in payment of the entire award, and more than 30 days has passed since the compensation was due.  Therefore, we grant the employee's request for a supplementary order declaring this amount in default.  The supplementary order is attached to this decision.

II. Interest and Rehabilitation Costs

In MacArthur I, we did not award or order payment of interest or rehabilitation costs.  We cannot consider these items as "compensation due under an award" until we make an award.  Therefore, we find these amounts are not in default yet.  We now order payment of these items in this decision.


Regarding the employee's entitlement to interest on the benefits awarded but not paid, the Alaska Supreme Court has stated that "a workers' compensation award, or any part thereof, shall accrue lawful interest . . . from the date it should have been paid." Land & Marine Rental Co. v. Rawls, 686 P.2d 1187, 1192 (Alaska 1984).  See also, Moretz V. O'Neill Investigations, 783 P.2d 764 (Alaska
1989).  As noted, we did not award interest in the first hearing.  We order the employer to pay interest, at the statutory rate of 10.5 percent, on the amounts awarded in the first hearing.


Since the employer indicated it would not pay any compensation pending the outcome of the appeal, we considered finding the interest award in default.  However, the award of interest is not technically in default until it remains unpaid 30 days after it is due.  We will therefore consider the employee's request for a default order on the award of interest once this time passes without payment.


Likewise, we cannot find the rehabilitation costs in default because we have not yet awarded payment.  In MacArthur I, we did not order payment of these costs.  We merely referred the employee's claim to the Reemployment Benefits Administrator for a determination of eligibility for reemployment benefits.


We will now determine the amount of rehabilitation costs due.  We find that Robert Sullivan, the rehabilitation specialist who performed the employee's evaluation has not been paid for the cost of the evaluation.  We find the total amount due for the cost of the evaluation is $2,348.38.  The employer shall pay this amount.  We find the remainder of Sullivan's bill consists of costs for Sullivan's attempts to collect on his evaluation bill.  We can find no authority to award payment for these collection attempts, and the employee did not provide us with the authority.  The employee's request for an award of the remaining amounts is denied at this time.


III. Payment of Independent Medical Examination

AS 23.30.095(k) provides that we must order an independent medical examination (IME) when a medical dispute exists regarding the degree of an employee's impairment.  We find such a dispute exists in this case, because the impairment ratings of the employee's attending doctor and the employers IME doctor differ.


However, the employer has indicated it will not pay for the IME, in direct violation of AS 23.30.095(k) which requires that the cost of the examination and report be paid by the employer.  We hereby order the employer to pay the cost of the IME in advance to Douglas Smith, M.D., the physician we have selected to perform the IME.  Dr. Smith's office has indicated the maximum cost of the examination is $1,400.00.  The employee shall send this amount to Dr. Smith at the following address: 718 K Street, Anchorage, Alaska 99501.


We pondered whether to find the employer in default of the cost of the IME and report since the employer indicated it would not pay for the IME.  Nonetheless, we are constrained by AS 23.30.175(a) which limits default orders to cases in which the employer has failed to pay compensation under an order 30 days after the payment is due.


In this case payment of the IME is due on the date we issue this decision and order.  We will contact Dr. Smith 30 days after payment of the IME is due, if payment has not been made, we will again consider finding the employer in default.  Assuming we find the employer in default, we will request that the Attorney General take action to get a judgment against the employer for the cost of the IME, and then execute on that judgment by writ of execution.  AS 23.30.170(b) and AS 23.30.170(c).


ORDER

1.  The employee's request for a supplementary order of default is granted.  The employer is in default in the amount of $122,006.89. The supplementary order is attached.


2.  The employer shall pay interest on the entire award at the statutory rate of 10.5 percent.


3.  The employer shall pay $2,348.38 to Robert Sullivan for rehabilitation costs.


4.  The employer shall pay Douglas Smith, M.D., $1,400.00 for the cost of the independent medical examination, in accordance with this decision.


Dated at Anchorage, Alaska this 28th day of February, 1992.



ALASKA WORKERS' COMPENSATION BOARD



 /s/ M.R. Torgerson


M. R. Torgerson,



Designated Chairman



 /s/ Marc Stemp


Marc Stemp, Member

MRT:dt


If compensation is payable under terms of this decision, it is due on the date of issue and penalty of 25 percent will accrue if not paid within 14 days of the due date unless an interlocutory order staying payment is obtained in Superior Court.


APPEAL PROCEDURES

A compensation order may be appealed through proceedings in Superior Court brought by a party in interest against the Board and all other parties to the proceedings before the Board, as provided in the Rules of Appellate Procedure of the State of Alaska.


A compensation order becomes effective when filed in the office of the Board, and unless proceedings to appeal it are instituted, it becomes final on the 31st day after it is filed.


CERTIFICATION

I hereby certify that the foregoing is a full, true and correct copy of the Decision and Order in the matter of Donald N. MacArthur, Jr., employee / applicant; v. Robert Vaughn, d/b/a/ Midnight Sun Leasing and North Country Transportation, employer (uninsured), defendants; Case No. 8932373; dated and filed in the office of the Alaska Workers' Compensation Board in Anchorage, Alaska, this 28th day of February, 1992.



Dwayne Townes, Clerk
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DONALD N. MACARTHUR, JR.
)



)
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)


  Applicant,
)
SUPPLEMENTARY ORDER



)
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v.
)



)
AWCB Case No. 8932373

ROBERT F. VAUGHN, D/B/A/
)

NORTH COUNTRY TRANSPORTATION
)
AWCB Decision No. 92-0047

AND MIDNIGHT SUN LEASING,
)



)
Filed with AWCB Anchorage


Employer,
)
February 28, 1992


(Uninsured),
)



)


  Defendants.
)

___________________________________________)


By petition of the employee and in accordance with our decision and order in this matter dated February 28, 1992, we find Robert Vaughn, North Country Transportation and Midnight Sun Leasing in default of the following amounts:


1.  Temporary total disability compensation in the amount of $12,531.22.


2.  Medical costs in the amount of $97,366.59.


3.  Transportation costs in the amount of $123.00.


4.  Attorney's fees in the amount of $11,152.08.


5.  Legal costs in the amount of $834.00.


The total amount of this default is $122,006.89.


Dated at Anchorage, Alaska this 28th  day of February, 1992.



ALASKA WORKERS' COMPENSATION BOARD



 /s/ M. R. Torgerson


M.R. Torgerson,



Designated Chairman



 /s/ Marc Stemp


Marc Stemp, Member

MRT:dt


If compensation is payable under terms of this decision, it is due on the date of issue and penalty of 25 percent will accrue if not paid within 14 days of the due date unless an interlocutory order staying payment is obtained in superior court.


APPEAL PROCEDURES

A compensation order may be appealed through proceedings in Superior Court brought by a party in interest against the Board and all other parties to the proceedings before the Board, as provided in the Rules of Appellate Procedure of the State of Alaska.


A compensation order becomes effective when filed in the office of the Board, and unless proceedings to appeal it are instituted, it becomes final on the 31st day after it is filed.


CERTIFICATION

I hereby certify that the foregoing is a full, true and correct copy of the Decision and Order in the matter of Donald N. MacArthur, Jr., employee / applicant; v. Robert Vaughn, d/b/a/ North Country Transportation and Midnight Sun Leasing, employer (uninsured), defendants; Case No. 8932373; dated and filed in the office of the Alaska Workers' Compensation Board in Anchorage, Alaska, this 28th day of February, 1992.



Dwayne Townes, Clerk
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