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ALASKA WORKERS' COMPENSATION BOARD

PRIVATE 

P.O. Box 25512







Juneau, Alaska 99802-5512

JACK SCOTT,
)



)


Employee,
)


  Applicant,
)
DECISION AND ORDER



)


v.
)
AWCB Case No. 8532722



)

CAMCO WIRELINE, INC.,
)
AWCB Decision No. 92-0049



)


Employer,
)
Filed with AWCB Anchorage



)
February 28, 1992


and
)



)

NATIONAL UNION FIRE INSURANCE,
)



)


Insurer, 
)


  Defendants.
)

________________________________________)

We heard this claim in Anchorage, Alaska on January 31, 1992.  The employee was present and was represented by attorney Timothy MacMillan.  The employer was represented by attorney Phillip Eide.  We closed the record when the hearing ended.


ISSUES

1.  Whether the employee's leucocytosis is related to his work for the employer.


2.  If so, whether the employee is eligible for workers' compensation benefits, attorney's fees and costs.


CASE SUMMARY

The employee worked as a wireline operator for the employer from July 15, 1985 until approximately November 20, 1989.  On August 6, 1990 he submitted an injury report alleging he developed leucocytosis.  He contends this affliction is a "disease characterized by an inordinately high white blood cell count." (Employee hearing brief at 1).


The employee contends he contracted this ailment through exposure to benzene while working on oil drilling rigs in the Prudhoe Bay area.
  As a wireline operator, the employee supervised two other workers on a drilling rig.  He worked primarily in the wireline unit, which is an area set up in the back of a semi van and containing instruments, reels of wire, a heater and a rack of tools.  Principally, he sat in the semi van and monitored instruments while also supervising the two "helpers," one of whom operated a crane while the other worked at the wellhead dropping tools down via a wire to collect data.


The employee asserted that he was exposed to the benzene in diesel fuel in two ways.  First, he estimated that once or twice per week he took the helper's place and worked at the wellhead.  He also testified he was around the unit every time it was bled off.  He asserted he came into contact with diesel fuel while "bleeding off the lubricator," which is essentially bleeding off the valves at the wellhead.  He also alleged that he worked at the wellhead more often when helper Gary Sheperd was on the shift.


He asserted he would get oil splashed on him once a month or so, and he took four "baths," in which he was soaked with oil, during the four or five years he was there.  According to Sheperd, the employee helped out at the wellhead about six times during the period he and the employee worked together.  Sheperd asserted that the employee spent most of his time sitting in a chair monitoring instruments in the heated van.


Secondly, the employee contends he came into contact with diesel fuel when he dipped various tools into a barrel of diesel fuel inside the wireline unit, which sat on the trailer of a semi van.  The employee believed the diesel in the barrel contained five to seven percent benzene.  He estimated he cleaned the tools 50 to 60 percent of the time. (Employee Dep. at 57‑58).


The employee asserted that he, Gary Sheperd and others complained of headaches during the time the barrel sat in the van.  Gary Sheperd, who worked with the employee during parts of 1987 and 1988, testified he did not complain of headaches.  The employee also contends the fumes from the diesel barrel caused benzene intoxication.  The barrel was removed from inside the unit in 1987.


The employee stopped working for the employer on November 21, 1989 when he developed pneumonia.  He has not returned to work since then.  He was treated by Duane Odland, D.O., who noticed the employee's white blood cell count was elevated.  The doctor referred the employee to internist Natalie Manelick, D.O., who examined him on December 15, 1989.


Dr. Manelick recorded the employee's symptoms as fatigue, weakness, night sweats and the elevated white blood cell count (WBC).  According to Dr. Manelick, the normal WBC ranges between 4,500 (or 4.5) and 11,000 (11).  His red blood cell count and platelet counts were normal.


Dr. Manelick explained that an elevated WBC is referred to as leukocytosis.  It is not a disease but could be a sign of infection or one of many events occurring in the body. (Manelick Dep. at 22‑23).  Dr. Manelick characterized the employee's elevated WBC as slightly elevated, and a moderate count would be 20,000. she estimated a high, unhealthy count to be 100,000.  She asserted a WBC of 17,000 doesn't cause symptoms.


Dr. Manelick ordered several tests for the employee, including a CAT scan of the abdomen, thyroid function studies, cancer workup, kidney tests, a blood chemistry and two bone marrow biopsies.  She felt the first marrow test could represent very early myelogenous leukemia or other disease process such as early B‑12 folic deficiency.  A B‑12 study was then done and was normal.  An iron study was normal as well.  After reviewing these various tests, the doctor found the only abnormal objective medical finding was a slightly elevated white blood count, or leukocytosis.  Dr. Manelick decided to refer the employee to Latha Subramanian, M.D., an oncologist and hematologist.


Dr. Subramanian examined the employee on two occasions.  The first examination was on March 16, 1990.  The doctor also reviewed the results of prior testing, Dr. Manelick's reports and the results of a blood count which Dr. Subramanian ordered.  The doctor found the white count to be 12,200 which she asserted was minimally elevated.  In her opinion, the upper limit of normal is 10,000 to 10,600.


After reviewing the results of the two bone marrow tests, Dr. Subramanian maintained that the marrow aspirate and the biopsy showed a hyper cellular marrow, meaning that the marrow was packed with more of the precocious cells than is normally found.  However, she added that most of the cells in the marrow were normal. (Subramanian Dep. at 15).  The doctor opined that the test for a "LAP" score, a monitor to test for chronic leukemia, was normal.
  She concluded that all tests for acute or chronic leukemia were negative. (Id. at 29).


Dr. Subramanian stated she had treated one other person who had a history of benzene exposure.  When asked what is the most sensitive indicator of benzene intoxication, she said the best way is to follow the red cell, white cell and platelet counts. “But whether it affects the red count first or the white count first, I don't know and I haven't been able to find it out." (Id. at 26).  She stated patients could present with either an anemia (low red count), or low white or platelet counts.


Although, she acknowledged the employee did not have low counts, she added that benzene toxicity can occasionally be associated with high counts. (Id. at 28).


When asked if she could state to a reasonable degree of medical probability that the employee's high white blood count was the result of benzene exposure, Dr. Subramanian stated: "That's a difficult question to answer and I really don't know the  answer to that question because we don't have any specific tests to correlate the benzene with a high white count." She explained, though, that she felt she had excluded all other causes for the elevated count.  Therefore, she felt the benzene exposure needed to be considered. she admitted she did not know the extent of the employee's benzene exposure and she is not familiar with whether benzene exposure can cause leukocytosis.  She recommended he avoid exposure to benzene.  (Id. at 37).


Dr. Manelick reviewed Dr. Subramanian's reports and test results, and she examined the employee again in March 1991.  After reviewing the employee's history, she concluded that the most likely cause of the employee's elevated white count was tobacco use or abuse.  She was unsure whether the employee's admitted alcohol abuse could have a bearing on the elevated count.


Dr. Subramanian also recognized that cigarette smoking is associated with benzene exposure.  She therefore basically agreed with Dr. Manelick's assessment that the leukocytosis was most likely due to cigarette smoking.  She stated that heavy alcohol intake could be associated with an elevated white blood count.


Dr. Manelick testified she did not know the level of the employee's exposure to benzene.  Dr. Manelick asserted she could not state, to a reasonable degree of medical certainty, that the employee's elevated white count was caused by his benzene exposure. (Manelick Dep. at 31‑33).  In fact, she stated that to a reasonable degree of medical probability, the employee's benzene exposure did not cause his elevated white blood count.


Dr. Manelick asserted that the most sensitive indicator of benzene intoxication is a decrease in the concentration of red cells in the blood.  She noted the employee's red count was normal.  (Id. at 39).


Dr. Manelick admitted she was not trained in benzene exposure issues.  However, she added that assuming the benzene exposure is not the cause of the employee's elevated white count, there is no reason he could not return to work as a wireline operator.  She testified the white count is not disabling at this time.  Dr. Manelick indicated she would defer to the opinion of Jennifer Christian, M.D., an occupational specialist who reviewed the employee's case, regarding the benzene issue.  Dr. Manelick acknowledged she did not know the extent of Dr. Christian's expertise in the area of benzene and disease.


Dr. Christian did not perform a physical examination of the employee, or perform, any tests on him.  Her effort in the matter consisted of a May 9, 1990 interview with the employee, a review of the records of Dr. Manelick and Dr. Subramanian, conversation with an industrial hygienist at Arco, and a conversation with Dr. Subramanian.  She intended to contact someone from the Alaska Department of  Environmental Conservation regarding the employee's drinking water but never did. (Christian Dep. at 9).  She also wanted to contact the employer and state the employee needed to get back to work, but she did not get in contact with the employer.


Dr. Christian's impression was the employee had chronic leucocytosis.  She testified he had "proliferative marrow where he's making too many white cells."  (Id. at 10).  The doctor described her visit with the employee as a "progress report."  She felt the employee "wanted to be reassured that, in fact, I agreed that he looked like he had a work‑related cause or a toxic‑related cause of his problem." (Id. at 13).


Based on her investigation, Dr. Christian opined that the employee had a substantial exposure to benzene.  In her opinion, "it is possible to probable, possible, I would say, that his current bone marrow condition is as a result, is a direct consequence of his exposure to benzene." (Id. at 13‑14).  In defining the level of exposure to benzene at work, the doctor said:


I ‑‑ well, I'd probably have to say that it was ‑‑ okay, this is a thing of what are your feelings?  My feelings are that he had a more substantial exposure at Camco more likely than he had through the well.  And, it's impossible to distinguish which molecule of benzene it was that was the tipover [sic] molecule that made it happen to him, but I would say apportioning the dose, that the dose of benzene at Camco was more substantial than the dose through the well.

(Id. at 14).


In cross‑examination, Dr. Christian stated she was unsure if tobacco affects the blood, but she doesn't think it would have a major effect.  She noted the employee had smoked for 36 years.  She was also unsure if liver disease could be a cause of leukocytosis.  She noted the employee indicated he had been a binge drinker.


Dr. Christian stated that the most sensitive indicator of benzene intoxication is bone marrow depression, a decrease in the concentration of red blood cells. (Id. at 40).  She acknowledged his red blood count was normal but added that he is no longer exposed to benzene, and “if there is any capacity of his marrow to recover, it would have recovered."


Dr. Christian asserted she had an understanding as to the presence of benzene in diesel on the North Slope.  Her basis for this understanding was her interview with the employee, a telephone conversation with Pat Hall, the Arco hygienist, and her previous understanding about gasoline containing benzene. (Id. at 41‑42).  In her May 9, 1990 report, the doctor noted the employee told her he was regularly and routinely exposed to benzene and methanol, and Ms. Hall corroborated this.  She also stated it was her understanding that the diesel oil used on the North Slope may contain up to 15 percent benzene.


Regarding Pat Hall's knowledge, Dr. Christian stated Ms. Hall did not know wireline work but consulted with other people to get her information.  She admitted she was unsure whether there is benzene in the stuff that squirts out when a helper bleeds off a lubricator. (Id. at 45).  Further, she was unable to quantify the amount of benzene he was exposed to, and she did not know over what period of time the employee was exposed to benzene. (Id. at 46).  She asserted, though, that whatever amount it was "definitely over the existing OSHA limit for benzene because there is no way you can handle material that way and not be over the OSHA level."  She did not know the percentage of benzene in the air that the employee was exposed to. (Id. at 47).


Two expert witnesses testified for the employer: Robert Burdick, M.D., a Seattle hematologist and oncologist, and Ben Thomas, PhD., a toxicologist.  Dr. Burdick did not examine the employee.  He reviewed the employee's medical records, including the test results and bone marrow slides.  He also reviewed summaries of the depositions of  Drs. Manelick, Subramanian, and Christian.


Dr. Burdick explained that hematology is the study of blood and blood problems.  He has treated many patients for leukemia and other blood disorders.  Dr. Burdick asserted that in his opinion, there is no evidence the employee has either leukemia or pre‑leukemia.  He stated the employee had no more chance than the general population of getting leukemia.  Further, he does not believe the employee's elevated white blood count is related to benzene exposure.


Dr. Burdick testified that normal white blood cell count is roughly 4,000 to 10,000.  He termed the employee's count mildly elevated.  The doctor stated that an elevation of the white count, by itself, gives almost no symptoms until it reaches approximately 300,000.  Dr. Burdick found no reason why the employee could not return to work.


Dr. Burdick asserted the employee had a very thorough workup for leukemia.  He stated it is fairly common for those with leukemia to have some history, over years, of sweats, fevers, weight loss and/or enlarged lymph nodes, liver or spleen.  The doctor saw none of these things in the employee except sweats.  He admitted not all leukemia patients get these things, but these are common symptoms.


Dr. Burdick stated that it is also common for leukemia patients to have decreased red cell or platelet counts.  The employee's counts were normal.


Regarding the bone narrow slides, which the doctor termed the most sensitive tests for leukemia after an elevated white cell count, the doctor stated there was no gross evidence of leukemia.  The second bone marrow slide was done to look for chromosome abnormalities, which show up in the early stages of leukemia.  This test will frequently show evidence of leukemia when nothing else does in early stages.  The doctor asserted the test was negative.


The third bone marrow, done in December 1990, was the BCR, or break point analysis.  Dr. Burdick stated it is the most sensitive technique available, and it will tell if an elevation of the white blood cell count is related to a problem in the marrow, like a leukemia.  Again, the results were negative.


The doctor also looked at the bone marrow slides.  He concluded they were "entirely normal," within 90 percent of the general population.


Dr. Burdick stated the OSHA standard for benzene in the air is 10 parts per million.  The benzene in the air given him by counsel for the employer was .09 parts per million.  He asserted that assuming this rate, and given the employee's approximately four years of employment, the employee had .4 parts per million years of benzene exposure.  The doctor stated that an increased incidence of pro‑leukemia and leukemia starts only after between ten and forty parts per million years of exposure.  There was no evidence that this amount of benzene given the doctor was the same or similar to the level which occurred while the employee worked for the employer.


Dr. Thomas is currently director of toxicology at ENSR Corporation.  He has received training in leukemia and Hodgkin's Disease.  He was once chairman of the American Petroleum Toxicology


FINDINGS OF FACT AND CONCLUSIONS OF LAW

I.  Admissibility of Exhibit J

The employee objected to the admissibility of Hearing Exhibit J, a document containing data on Arco diesel. The objection was on the basis of Commercial Union Co. v. Smallwood, 550 P.2d 1261 (Alaska 1976).


The employer argued the document was admissible under Alaska Rule of Evidence 702.  We find Dr. Thomas could rely on the document under Rule 703, but neither of these rules provides for admissibility of the document into the record.  Since the document was served on the employee less than 20 days before the hearing, it is admissible only under a hearsay exception.  We could find no such exception, and the employer did not point one out.  Therefore, Exhibit J is not admitted into the record.


II.  Work‑relatedness of White Blood Cell Count

AS 23.30.265(17) states in part: "'Injury' means accidental injury or death arising out of and in the course of employment, and an occupational disease or infection which arises naturally out of the employment or which naturally or unavoidably results from an accidental injury; . . . ." 


The employee's claim is subject to the presumption set forth in AS 23.30.120(a)(1) which states: "In a proceeding for the enforcement of a claim for compensation under this chapter it is presumed, in the absence of substantial evidence to the contrary, that the claim comes with the provisions of this chapter."  Before this presumption attaches, some preliminary link must be established between the disability and the employment. Burgess Construction Company v. Smallwood, 623 P.2d 312 (Alaska 1981).  In Institute.


He observed the witnesses at the hearing, and reviewed the medical records and also depositions of Drs. Manelick, Subramanian and Christian, and the employee, and the deposition summaries.  He also performed a data search at the National Library of Medicine toxicology data bases.  He found no studies which describe the symptoms that are similar to those described by the employee. On this basis, Dr. Thomas stated the employee does not have a condition which is caused by or related to exposure as a wireline operator.


One key here is the nature of diesel fuel.  He explained that petroleum is distilled at various temperature cuts, the lowest being petroleum other which distills at 0 to 120 degrees Fahrenheit.  Benzene distills at about 175 degrees, and is commonly found in gasoline.  He stated that diesel fuel contains a minuscule amount, if any, of benzene because generally, diesel distills at about 550 to 750 degrees Fahrenheit.  He acknowledged diesel fuel can go from 400 to 600 degrees in some cases in the United States.  In any case, he could find nothing in the employee's record indicating a severe benzene intoxication which would be necessary for a pre‑leukemic or leukemic condition.


The second key, in Dr. Thomas's opinion, is the nature of the employee's symptoms.  The doctor asserted that benzene causes a decrease, not an increase, in the white blood cell count.  Further, the doctor asserted that the blood count returns to normal over a period of months after a person leaves the benzene exposure site.  He pointed out that cigarette smoke contains 60 parts per million of benzene.


In his opinion, Dr. Christian did not have a real grasp of toxicology.  He felt her opinion appeared dated.  He emphasized that in cases of substantial benzene exposure, there is a severe decrease of the white blood cell count.  

claims based on highly technical medical considerations, medical evidence is often necessary in order to make that connection. Id.  We find that because of the complex medical nature of  this claim, the medical evidence is crucial to our determination.


Once the employee establishes a preliminary link between his employment and his disability, the employer must rebut this presumption by producing substantial evidence that the injury is not compensable.  Wade v, Anchorage School District, 741 P.2d 634 (Alaska 1987).  When the employer does so, the presumption drops out, and the employee bears the burden of proof, by a preponderance of the evidence, as to each element of the claim. Id.


We first find that the employee has established the preliminary link that his leukocytosis was caused by exposure to benzene while working for the employer.  This finding is supported by the testimony and opinion of  Dr. Christian, noted in our case summary.  Therefore, the presumption attaches to the employee's claim, and the burden shifts to the employer.  Veco v. Wolfer, 693 P.2d 865 (Alaska 1985).


We next find that the employer has overcome the presumption with substantial evidence.  This finding is supported by the testimony of Dr. Burdick and Dr. Thomas.  Primarily, Dr. Burdick saw no evidence of any connection between the employee's elevated white blood cell count and his benzene exposure.  Further, Dr. Burdick found no evidence of any leukemia or pre‑leukemia condition.


Dr. Thomas asserted that diesel has minuscule or no amounts of benzene.  Further, he asserted that benzene exposure causes a decrease in white blood cell count, not an increase.  Accordingly, the employee must now prove his claim by a preponderance of the evidence.


We conclude that the employee has not carried his burden by a preponderance of the evidence.  In making his claim for a work‑connection, the employee relies almost solely on the medical testimony and record of Dr. Christian.  After reviewing her deposition and medical report, we conclude Dr. Christian's medical testimony is deficient in substance and insufficient to carry the employee's burden.  We reduce the weight of Dr. Christian's opinion because we find she was unfamiliar with some of the causes of an elevated white blood cell count.  We found both Dr. Burdick and Dr. Thomas more knowledgeable and experienced in the issues before us.  Dr. Burdick was an experienced hematologist who had significant experience in treating leukemias, and Dr. Thomas was very knowledgeable in the issue of benzene exposure, its causes and effects.  We find it most significant that, as Dr. Thomas pointed out, benzene causes a decrease, not an increase in white blood cell count.  Accordingly, we conclude the employee's leukocytosis is unrelated to his employment with the employer.  His claim for workers' compensation benefits, medical costs, and attorney’s fees and costs is denied and dismissed.


ORDER

The employee’s claim for workers’ compensation benefits, attorney's fees and costs is denied and dismissed.


Dated at Anchorage, Alaska this 28th day of February 1992.



ALASKA WORKERS' COMPENSATION BOARD



 /s/ M.R. Torgerson


M.R. Torgerson,



Designated Chairman



 /s/ Marc Stemp


Marc Stemp, Member



 /s/ Jeffrey Wertz


Jeffrey Wertz, Member


If compensation is payable under terms of this decision it is due on the date of issue and penalty of 25 percent will accrue if not paid within 14 days of the due date unless an interlocutory order staying payment is obtained in Superior Court.


APPEAL PROCEDURES

A compensation order may be appealed through proceedings in Superior Court brought by a party in interest against the Board and all other parties to the proceedings before the Board, as provided in the Rules of Appellate Procedure of the State of Alaska.


A compensation order becomes effective when filed in the office of the Board, and unless proceedings to appeal it are instituted, it becomes final on the 31st day after it is filed.


CERTIFICATION

I hereby certify that the foregoing is a full, true and correct copy of the Decision and Order in the matter of Jack Scott, employee / applicant; v. Camco Wireline, Inc., employer, National Union Fire Insurance, insurer / defendants; Case No. 8532722; dated and filed in the office of the Alaska Workers' Compensation Board in Anchorage, Alaska, this 28th day of February 1992.



Flavia Mappala, Clerk
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    �The employee testified that benzene was also discovered in the drinking water at his former residence.  He moved into this home in 1988 and moved out in March 1989.


The bleeding function was normally done by a "helper," one of the other two employees.  The employee asserted he bled the lubricator more often when fellow employee Gary Sheperd was the helper because Sheperd was scared to bleed the valves.  Sheperd also testified, and he denied that he feared the bleeding process.  He did acknowledge the employee helped him a few times, but he denied ever asking the employee to help him.  Sheperd said he worked with the employee in periods during 1987 and 1988.  He indicated diesel fuel squirts out sometimes, and a dousing occurs rarely.


    �LAP stands for leukocyte alkaline phosphatase.


    �Dr. Christian did not say where she got this figure.







