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ALASKA WORKERS' COMPENSATION BOARD

PRIVATE 

P.O. Box 25512







Juneau, Alaska 99802-5512

MELVIN ZWOLLE, 
)



)


Employee,
)


  Applicant,
)
DECISION AND ORDER



)


v.
)
AWCB Case No. 9032782



)

EARTHMOVERS OF FAIRBANKS,
)
AWCB Decision No. 92-0050



)


Employer,
)
Filed with AWCB Fairbanks



)
March 3, 1992


and
)



)

ALASKA NATIONAL INS. CO.,
)



)


Insurer,
)


  Defendants.
)

________________________________________)


We met on February 5, 1992 to hear argument on whether to rehear the underlying issues in this case.  The employee was represented by attorney Chancy Croft; Attorney Michael represented the defendants.  The record closed at the end of the hearing.


Originally, a two‑member panel heard the case on July 30, 1991.  The threshold issue related to the compensability of the employee's back condition.  The employee claimed he injured his back on November 20, 1990 while lifting a 200‑pound trailer hitch for the employer.  He did not file a written report of injury, however, until December 28, 1990 after lifting his grandchild at home.


On August 29, 1991 the two‑member panel issued a decision stating agreement that:


(1)  the employee failed to give notice of his claim to the employer as required by AS 23.30.100 and (2) if it is assumed that circumstances exist to excuse the failure to give notice, on the ground that for some satisfactory reason notice could not be given, then the employee has still lost the presumption of compensability under AS 23.30.120(b).


The panel's decision and order stated the two member's disagreement as follows: (1) one member believed that the employee was hurt at work, that the employer was not prejudiced by the lack of notice and that the employee has proven his claim by a preponderance of evidence and (2) the other member believed that the employee has not proven his claim by a preponderance of evidence and that the claim should be denied.


The decision and order concluded that the panel members were "deadlocked" and deferred "a final decision in this case until a third Fairbanks board panel member is appointed by the Governor or another panel member is assigned to review the record and render a decision.  AS 23.30.005."  It ordered that "A final determination of this case is deferred until a third board panel is given an opportunity to review the record and vote on the compensability of this case."


FINDINGS OF FACT AND CONCLUSIONS OF LAW

One of the major purposes of the workers' compensation laws is to provide a simple, inexpensive, and prompt resolution of workers' compensation claims.  Hewing v. Peter Kiewit & Sons, 586 P.2d 182 (Alaska 1978).  The legislature has given the Board a great deal of discretion in how it may conduct its hearings so that there can be a prompt and speedy resolution of claims.  Pursuant to AS 23.30.135(a), the Board is not bound by formal rules of procedures, except those provided under the workers' compensation laws, and the Board may conduct its inquiry and conduct its hearing in the manner by which the Board may best ascertain the rights of the parties.


The Alaska Administrative Procedure Act applies to the Workers' Compensation Board "where procedures are not otherwise expressly provided by the Alaska Workers' Compensation Act."  AS 44.62.330(15).  The Workers' Compensation Act does not address whether a third panel member may be brought in after the hearing to review the record and break a deadlock.


AS 44.62.500 provides in pertinent part;


Decision in a contested case. (a) If a contested case is heard before an agency


(1) the hearing officer who presided at the hearing shall be present during the consideration of the case and, if requested, shall assist and advise the agency; and


(2) a member of the agency who has not heard the evidence may not vote on the decision. (Emphasis added).


AS 44.62.500(a)(2) does not require the presence of agency members at a hearing.  It only requires that a member of the agency "hear" the evidence.  There is no prohibition from agency members participating by telephone or by listening to tapes.  Moreover, 8 AAC 45.070(k) specifically permits a workers' compensation Board member, in the member's discretion, to participate telephonically in a hearing.


After reviewing all the arguments presented in this case, including the arguments and law summarized above, we conclude that newly appointed member John Giuchici may review the previous record, including the audio hearing tapes in reaching his decision.  He has agreed to do so by March 21, 1992.  If he is unable to reach a decision to break the deadlock or if he desires to see more evidence or hear more testimony, he immediately will inform the Division's local office and the Division will send a notice of a hearing to be scheduled on our next hearing round, April 14, 1992.  If member Giuchici is able to reach a final decision he will consult with the other two panel members and the opinion will be published shortly after the designated March 21, 1992 date.


ORDER

Member John Giuchici will review the previous record, including the audio hearing tapes, and a final decision and order will be issued as described in the paragraph above.


Dated at Fairbanks, Alaska this 3rd day of March, 1992.



ALASKA WORKERS' COMPENSATION BOARD



 /s/ Fred Brown


Fred Brown,



Designated Chairman



 /s/ John Giuchici


John Giuchici, Member


It compensation is payable under terms of this decision, it is due on the date of issue and penalty of 25 percent will accrue if not paid within 14 days of the due date unless an interlocutory order staying payment is obtained in Superior Court.


APPEAL PROCEDURES

A compensation order may be appealed through proceedings in Superior Court brought by a party in interest against the Board and all other parties to the proceedings before the Board,  as provided in the Rules of Appellate Procedure of the State of Alaska.


A compensation order becomes effective when filed in the office of the Board, and unless proceedings to appeal it are instituted, it becomes final on the 31st day after it is filed.


CERTIFICATION

I hereby certify that the foregoing is a full, true and correct copy of the Decision and Order in the matter of Melvin Zwolle, employee / applicant; v. Earthmovers of Fairbanks, employer; and Alaska National Insurance, insurer / defendants; Case No.9032782; dated and filed in the office of the Alaska Workers' Compensation Board in Fairbanks, Alaska, this 3rd day of March, 1992.



Marci Lynch, Clerk
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