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ALASKA WORKERS' COMPENSATION BOARD

PRIVATE 

P.O. Box 25512







Juneau, Alaska 99802-5512

MITCHELL AUGUSTINE,
)



)


Employee,
)


  Applicant,
)
DECISION AND ORDER



)


v.
)
AWCB Case No. 9026243



)

VECO, INC.,

)
AWCB Decision No. 92-0053



)


Employer,
)
Filed with AWCB Anchorage



)
March 6, 1992


and
)



)

EAGLE PACIFIC INS. CO.,
)



)


Insurer,
)


  Defendants.
)

________________________________________)


This matter came before us in Anchorage, Alaska on the insurer's petition to "quash the deposition" of David J. Mulholland, D. C.  The parties requested a hearing based on the written record and briefs.  Attorney Joseph A. Kalamarides represented the employee.  Attorney Trena L. Heikes represented the employer and its insurer.  The matter was ready for decision and the record closed on January 29, 1992 when we next met following receipt of all the briefs.


ISSUE

1.  Whether the employee should be barred from taking the deposition of David J. Mulholland, D.C., as a sanction for violating the provisions of AS 23.30.095(a).


2.  Whether the employee should be barred from taking Dr. Mulholland's deposition by the provisions of AS 23.30.110(c) and 8 AAC 45.070(b).


FINDINGS OF FACT AND CONCLUSIONS OF LAW

1.  Barring the deposition as a sanction under AS 23.30.095(a).


AS 23.30.095(a) provides in part:


When medical care is required, the injured employee may designate a licensed physician to provide all medical and related benefits.  The employee may not make more than one change in the employee's choice of attending physician without the written consent of the employer.  Referral to a specialist by the employee's attending physician is not considered a change in physicians.  Upon procuring the services of a physician, the injured employee shall give proper notification of the selection to the employer within a reasonable time after first being treated.  Notice of a change in the attending physician shall be given before the change.


The insurer contends that the employee changed attending physicians in contravention of AS 23.30.095(a).  The insurer seeks to block the employee from taking the deposition of Dr. Mulholland as a sanction for that alleged violation.  In paragraph four of the signed document labeled “Stipulated Facts," submitted by the parties, Dr. Mulholland is identified as the employee's current treating physician.  Based on the stipulation, we find Dr. Mulholland is the employee's current treating physician.


We note the insurer does not direct us to any explicit authority for its requested remedy.  Barring a party from deposing its own, presumably willing witness, would be an unprecedented action on our part.  It would be even more remarkable in this case since the deposition was apparently scheduled in response to the insurer's objection to our consideration of Dr. Mulholland's written report unless given the opportunity to cross‑examine Dr. Mulholland under Commercial Union Cos. v. Smallwood, 550 P.2d 1261 (Alaska 1976).


As the insurer states in its reply brief, the stipulated facts concerning the employee's changes of physicians and the employee's statements in his brief on that issue are not entirely consistent.  For that reason, we exercise our discretion to require additional evidence on the issue rather than entering any findings of fact based solely on the stipulation. 8 AAC 45.050(f)(4).  However, even assuming the employee had changed treating or attending physicians in a manner inconsistent with AS 23.30.095(a), we conclude that barring him from deposing Dr. Mulholland for that reason would be inappropriate.


In passing AS 23.30.135, the legislature chose to allow us broad discretion in investigating and hearing claims of injured workers.  That section provides:


In making an investigation or inquiry or conducting a hearing the board is not bound by common law or statutory rules of evidence or by technical or formal rules of procedure, except as provided by this chapter.  The board may make its investigation or inquiry or conduct its hearing in the manner by which it may best ascertain the rights of the parties. . . .


AS 23.30.095(h) also provides for a far‑reaching inquiry into all medical evidence in the possession of the parties:


Upon the filing with the board by a party in interest of an application or other pleading, all parties to the proceeding must immediately, or in any event within five days after service of the pleading, send to the board the original signed reports of all physicians relating to the proceedings which they have in their possession or under their control, and copies of the reports shall be served by the party immediately on the adverse party.  There is a continuing duty on the parties to so file and serve all the reports during the pendency of the proceeding.


We believe that barring a physician's testimony, solely on the grounds that the employee failed to comply with AS 23.30.095(a), would be inconsistent with our statutory mandate under AS 23.30.095(h) and AS 23.30.135.
  For that reason, we conclude that the employee should not be barred from taking the deposition of Dr. Mulholland even if AS 23.30.095(a) has been violated.


2. Barring the deposition under AS 23.30.110.


AS 23.30.110(c) provides in part, "Before a hearing is scheduled, the party seeking a hearing shall file a request for hearing together with an affidavit stating that the party has completed necessary discovery, obtained necessary evidence, and is prepared for the hearing."  Our regulations, at 8 AAC 45.070(b), provide similarly.


The insurer contends those provisions bar the taking of Dr. Mulholland's deposition after the date the employee filed his affidavit of readiness for hearing.  To do otherwise, it contends, would allow the employee to obtain additional discovery after swearing all necessary discovery has been completed.  We disagree.


The employee scheduled Dr. Mulholland's deposition in response to the insurer's Smallwood objection to our consideration of his reports.  Since the effect of such an objection is to bar our consideration of the reports, unless the insurer was given opportunity to cross‑examine Dr. Mulholland, the employee chose the usual course and scheduled Dr. Mulholland's deposition.  The insurer contends that the deposition should be required to take place before the filing of an affidavit of readiness for hearing.


What the insurer fails to note, however, is that scheduling a deposition to cure a Smallwood objection is only the most common response.  In fact, it is entirely permissible to respond to such an objection by having the maker of the document testify at hearing.  Obviously, all hearing testimony is given after the filing of an affidavit of readiness for hearing.  Since Dr. Mulholland could not be barred from testifying at hearing, we cannot logically conclude that his deposition in lieu of testimony at hearing could not be scheduled after the affidavit was filed.


We do not believe that the denial of this petition constitutes either an award of "compensation" on our part or a resistance to the payment of "compensation or medical and related benefits" on the part of the insurer.  Consequently, although we have denied the insurer's petition, we conclude that an award of attorney's fees payable by the insurer is not permissible at this time under AS 23.30.145(a) and (b).  The employee's request for award of attorney's fees, payable by the insurer, is denied at this time.  The employee may seek award of these fees should he prevail on the merits of this claim.


ORDER

1.  The insurer's petition seeking to bar the employee from taking the deposition of Dr. Mulholland is denied and dismissed.


2.  The employee's request for an award of attorney's fees is denied at this time.


Dated at Anchorage, Alaska this 6th day of March, 1992.



ALASKA WORKERS' COMPENSATION BOARD



 /s/ Paul F. Lisankie


Paul F. Lisankie,



Designated Chairman



 /s/ Robert W. Nestel


Robert W. Nestel, Member



 /s/ Michael A. McKenna


Michael A. McKenna, Member


If compensation is payable under terms of this decision, it is due on the date of issue and penalty of 25 percent will accrue if not paid within 14 days of the due date unless an interlocutory order staying payment is obtained in Superior Court.


APPEAL PROCEDURES

A compensation order may be appealed through proceedings in Superior Court brought by a party in interest against the Board and all other parties to the proceedings before the Board, as provided in the Rules of Appellate Procedure of the State of Alaska.


A compensation order becomes effective when filed in the office of the Board, and unless proceedings to appeal it are instituted, it becomes final on the 31st day after it is filed.


CERTIFICATION

I hereby certify that the foregoing is a full, true and correct copy of the Decision and Order in the matter of Mitchell Augustine, employee / applicant; v. Veco, Inc., employer; and Eagle Pacific Insurance Co., insurer / defendants; Case No.9026243; dated and filed in the office of the Alaska Workers’ Compensation Board in Anchorage, Alaska, this 6th day of March, 1992.



Charles Davis, Clerk
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    �Although we do not have to decide the question now, we do not necessarily accept the implication that the terms treating physician' and 'attending physician" are synonymous.


    �Although we do not recognize barring the deposition as an appropriate sanction, we do not conclude that AS 23.30.095(a) is a restriction without sanction.  It is possible that treatment obtained contrary to AS 23.30.095(a) could be viewed as per se  unreasonable.  The insurer might not be required to pay the costs of such unreasonable treatment.  In addition, although we are permitting the deposition to go forward, the costs of the deposition may not be recoverable as a reasonable cost under 8 AAC 45.180(f).







