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ALASKA WORKERS' COMPENSATION BOARD

PRIVATE 

P.O. Box 25512







Juneau, Alaska 99802-5512

I. "LEE" BROCK,
)



)


Employee,
)


  Applicant,
)
DECISION AND ORDER



)


v.
)
AWCB Case No. 8725274



)

FAR WEST FISHERIES,
)
AWCB Decision No. 92-0054



)


Employer,
)
Filed with AWCB Juneau



)
March 6, 1992


and
)



)

EAGLE PACIFIC INSURANCE COMPANY,
)



)


and
)



)

FIREMAN'S PACIFIC INSURANCE CO.
)



)


Insurers,
)



)


and
)



)

SELEY, INC.

)



)


Employer,
)



)


and
)



)

WAUSAU INSURANCE COMPANY,
)



)


Insurer,
)


  Defendants.
)

________________________________________)


We met in Juneau, Alaska on 6 February 1992 to determine which Employer is responsible for Employee's workers' compensation benefits and to determine if those benefits are barred by the statute of limitations or because Employee made a false statement about his physical condition.  Employee is represented by attorney Debra Fitzgerald.  Defendants Far West Fisheries (FWF) and Eagle Pacific Insurance Company are represented by attorney Mark L. Figura.  Defendants FWF and Fireman's Pacific Insurance Company are represented by attorney T. G. Batchelor.  Defendants Seley, Inc. (Seley) and Wausau Insurance Co. are represented by attorney James R. Webb.  We held the record open at the conclusion of the hearing to receive the parties' requests for attorney's fees, and the responses.  We closed the record on 13 February 1992, upon receipt of the Seley's objections to the fee request.


Employee is a highly skilled, 40 year‑old welder with additional skills in carpentry and vehicle mechanics.  Employee was employed by FWF, a cannery, for three years, 1987 to 1990.  While there he performed welding, aluminum fabrication, carpentry, vehicle maintenance, and operated some cannery equipment in the spring and summer months.  During the winters, Employee worked for FWF as the winter watchman, usually for eight to ten hours per week.  Employee worked for other employers during the winters and other times he was not working for FWF.


On 10 October 1987, while working for FWF as the winter watchman, Employee slipped and fell on a dock, landing on his right buttock.  He experienced back and hip pain. He did not seek medical attention at the time or miss any work.  At hearing, Employee testified the back pain went away in a few days, but the hip pain got worse.  In December 1987 Employee saw Rick Wood, M.D., in Ketchikan complaining of "pain into the right buttocks, particularly in the iliac crest and sciatic notch area.  Since then he has complained of some radiation of pain into the right groin as well as an occasional tingling or numbing sensation in the right leg...."  Dr. Wood diagnosed a probable soft tissue injury involving the right iliac crest and sacroiliac region. "[N]erve irritation" was not ruled out, however. (Wood chart note, 11 December 1987.) Employee testified at hearing that Dr. Wood told him he had a torn muscle in the buttocks.


Employee began physical therapy on 2 February 1988 on referral from Dr. Wood.  The physical therapist's working diagnosis was "Greater trochanteric bursitis v. sciatica."  Employee reported right buttocks pain which the therapist describes as pain in the right piriformis muscle area and along the right greater trochanter area.  The therapist's treatment consisted of stimulation and massage in the right hip and buttock area. (L. Bruseth report 2 February 1988.)  Employee continued to receive medical care for this injury
 until mid‑April 1988.


Employee continued to work for FWF until March 1990.  He did not miss any work as a result of his back injury.  During the spring and early summer of 1990 Employee worked as a welder for three employers, South Coast, Inc., Wayne Construction, and Alaska United Drilling, each for a short period of time.  On 13 August 1990 Employee went to work for Seley as a welder, re‑assembling a sawmill which had been purchased in California and cut into pieces.


At hearing Employee testified that the work at Seley installing the sawmill involved welding very heavy structural steel, but that all heavy lifting was done with a fork lift and other mechanical equipment.  He acknowledged that the work required bending, twisting, climbing ladders and use of a sledge hammer, and that in the beginning he worked eight hours a day, six days a week.  Subsequently he worked some ten‑hour days.  At his deposition, Employee testified that he has no idea what made his back get worse while working for Seley, and denied that anything he did at Seley caused it to get worse. (Employee dep. at 63.)  He also stated that near the end of his employment his back condition "just took a right hand turn" and he was unable to continue working. (Id. at 65.)  He stated that the work at Seley involved a lot of bending, moving and twisting.


Before going to work for Seley, Employee began to experience some increased pain as a result of his back injury; he made appointments with Joseph A. Shields, M.D., a Ketchikan orthopedic surgeon, on 8 August 1990 and 23 August 1990, but did not keep them, apparently because he initially contacted the wrong FWF insurer for treatment authorization.  On 27 August 1990 Employee reported "low back pain, but particularly pain in his right buttocks and some pain in his right thigh, but not below the knee" which had gotten worse in the last six months.  Dr. Shields recommended a CT myelogram, and limited Employee's physical activity.
  Employee continued to work at Seley as a welder.  His job was not modified.  The CT myelogram was performed on 31 August 1991.  The radiology report noted Employee's complaint was "Rt. Buttocks and Rt. hip pain."  A central and right‑side L4‑5 disc herniation was discovered with significant encroachment on the right L5 nerve root. (Z. L. Hendricks', M.D., radiology report, 31 August 1990.)  Employee continued to work and to experience increased symptoms. On 12 October 1990 Dr. Shields took Employee off work completely.


On 25 October 1990 Employee was seen by Michael A. LaGrone, M.D., an orthopedic surgeon, on referral by Dr. Shields.  On 4 December 1990 Dr. LaGrone performed a microscopic discectomy surgical procedure at L4‑5.  Three moderately sized fragments of extruded disc material were removed. (Lagrone dep.
 at 10‑11.)


In response to a question about what Dr. LaGrone believes the "substantial factors" to be which led to Employee's condition in October 1990, Dr. LaGrone testified:


A.  [I]t's impossible to know exactly where he started having problems again, as far as what the aggravating events were.  Certainly during the time he was working for Seley, his symptoms ‑‑ that seems to have been the time his symptoms got worse; but no ‑‑ I think you have to assume there's a certain amount of cumulative trauma over the years that contributed to his problem; but I think you ought ‑‑ there's certainly ‑‑ at least a work at Seley, if he described a lot on bending, and moving and twisting that was involved.


Q.  All right.  And are you changing your 50/50 analysis?


A.  I initially said 50/50.  I would attribute 50 [percent] to his original injury and 50 to sort of cumulative events since the injury.  So, I think, in remembering his work history here ... I think a reasonable apportionment would be 50 percent to his original injury, 25 percent to cumulative trauma, and 25 percent to the most recent employment activities.


Q.  Okay.  And the 25 percent cumulative trauma, that would have occurred during the non‑symptomatic or in the remission period?


A.  Right.  Just the basic wear and tear on his discs over the years.

(LaGrone No. 1 at 26‑27.)


Dr. shields testified that in general, he agreed with Dr. LaGrone's allocation of responsibility for Employee's condition as 50 percent to the initial injury, 25 percent to cumulative trauma, and 25 percent to the period of employment at Seley (50%‑25% 25%). (Shields dep. at 14.)


FINDINGS OF FACT AND CONCLUSIONS OF LAW


Statute of Limitations

AS 23.30.100 provides in pertinent part


(a) Notice of an injury or death in respect to which compensation is payable under this chapter shall be given within 30 days after the date of such injury or death to the board and to the employer.


(d) Failure to give notice does not bar a claim under this chapter


(1) if the employer, an agent of the employer in charge of the business in the place where the injury occurred, or the carrier had knowledge of the injury or death and the board determines that the employer or carrier has not been prejudiced by failure to give notice;


At hearing, Employee testified that when Dr. Shields decided Employee needed a myelogram, he told Carl Smith, the saw mill construction foreman and Employee's immediate supervisor, that he was going to be off work for the myelogram.  After Employee saw Dr. Shields on 19 December 1990 to discuss the results of the myelogram, he told Mr. Smith that he might have to go to Seattle to have back surgery.  Employee also told Mr. Smith that his back injury was not caused by his work at Seley.  Mr. Smith testified that the welding job was heavy work, e.q., when cutting the large I‑beams it was necessary to turn them over by hand in order to finish the cut.  He also testified that one week before Employee discontinued work, Employee informed him he had a problem with back pain as a result of a previous injury.


It is not disputed that Employee failed to give Seley written notice of his injury, in violation of §100(a), and we so find.  This is not surprising, of course, because Employee does not believe Seley is responsible for his back condition.


We find Employee informed his supervisor, Mr. Smith, that he had back problems, that back surgery could be necessary, and that he was unable to continue working due to his back problems.  We rely on the testimony of Employee and Mr. Smith.  We are not aware of any evidence that either Seley or Wausau have been prejudiced by Employee's failure to give written notice, and none has been cited.  We find, accordingly, that Employee's claim is not barred for failure to give written notice of injury.  AS 23.30.100(d)(1).


Last Injurious Exposure

The last injurious exposure rule was first adopted in Alaska by our supreme court in Ketchikan‑Gateway Borough v. Saling, 604 P.2d 590, 595 (Alaska 1979).  This rule imposes full liability on the employer at the time of the most recent injury that bears a causal relation to the disability. (Id.)


Under this rule there are two distinct determinations which must be made: (1) whether employment with the subsequent employer "aggravated, accelerated, or combined with" a pre‑existing condition; and, if so, (2) whether the aggravation, acceleration or combination was a "legal cause" of the disability, i.e., a substantial factor in bringing about the harm." Unless both of the above questions are answered in the affirmative, the subsequent employer is not responsible for the employee's disability compensation.

United Asphalt Paving v. Smith, 660 P.2d 445, 447 (Alaska 1983) (Citations emitted).


In Fairbanks N. Star Bor. v. Rogers & Babler, 747 P.2d 528 (Alaska 1987) the court discussed factors to be considered when determining whether an aggravation, acceleration or combination is a "substantial factor" in the resulting disability.  The court adopted the "but for" test in the last injurious exposure rule context.  An aggravation, acceleration or combination, is a substantial factor in the disability if it is shown (1) that "but for" the subsequent employment the disability would not have occurred and (2) the subsequent employment was so important in bringing about the disability that a reasonable person would regard it as a cause and attach responsibility to it.  Id. at 532, 533; State v. Abbott, 498 P.2d 712, 726 (Alaska 1972).


The presumption of compensability in AS 23.30.120(a)
 is to be applied in last injurious exposure cases, and may impose full liability on the last employer after a determination is made that a "preliminary link" connects the injury to the employee's most recent employer.  Providence Washington Company v. Bonner, 680 P.2d 96, 100 (Alaska 1984) (Rabinowitz, J. concurring).


Once the presumption attaches, the employer must come forward with substantial evidence that the disability is not work related.  Burgess Construction Co. v. Smallwood (Smallwood II), 623 P.2d 312, 316 (Alaska 1981).  Substantial evidence is such relevant evidence as a reasonable mind would accept in light of all the evidence to support a conclusion. Kessick v. Alyeska Pipeline Service Co., 617 P.2d 755, 757 (Alaska 1980).  An employer can overcome the presumption of compensability by presenting substantial evidence that either (1) provides an alternative explanation which, if accepted, would exclude work related factors as a substantial cause of the disability; or (2) directly eliminates any reasonable possibility that employment was a factor in causing the disability. Grainger v. Alaska Workers' Compensation Board, 805 P.2d 976, 977 (Alaska 1991).  If the presumption of compensability has been successfully rebutted, the presumption drops out and the claimant must prove by a preponderance of the evidence that the employment aggravated, accelerated, or combined with a preexisting condition and that this aggravation, acceleration, or combination was a substantial factor contributing to the ultimate disability.  Fairbanks N. Star Bor. at 531, citation and footnote omitted.


In order to determine which employer is responsible for Employee's workers' compensation benefits we must first determine if a preliminary link connects Employee's injury to his most recent employer, Seley.  Although Employee attributes responsibility for his condition to FWF, and not to Seley, we rely on his testimony about the nature of the work; which included bending, twisting, and climbing; and to his testimony that he was able to perform the job when he started working for Seley, but his back condition "took a right hand turn" and became much worse during the later part of his employment there.  We also rely on Dr. LaGrone's testimony, with which Dr. Shields concurred, that at least 25 percent of the responsibility for Employee's back condition is attributable to his employment at Seley.  Finally, we rely on Mr. Smith's testimony that the work at Seley was heavy work, and that it involved more lifting than we inferred from Employee's testimony.  We find the above cited evidence is sufficient to raise the presumption of compensability.


We must now consider the evidence to determine if the presumption of compensability was overcome.  We find Seley has failed to produce the substantial evidence necessary to rebut the presumption.  We find no medical evidence which excludes Employee's work at Seley as a substantial cause of his condition, nor do we find any evidence which eliminates the possibility that his employment at Seley was a factor in causing Employee's disability.  Due to the nature of the legal issues, we accord little weight to Employee's opinion about which employer is responsible for his back condition, or to the unfairness of finding Seley responsible.  In a discussion of the impact of the last injurious exposure rule, our Supreme Court acknowledged the existence of the appearance of unfair results, stating: "We recognize, however, that some inequity is inherent in this rule.  In many cases it will operate to impose a disproportionately higher burden of liability upon the last employer." Saling, at 598.


In accord with the above analysis, we find the presumption of compensability is applicable against Seley.  We find Employee's work at Seley aggravated and combined with his preexisting back condition and was a substantial factor in bringing about the harm, i.e., "but for" his employment at Seley, Employee's disability would not have occurred when it did.  Fairbanks N. Star Bor., at 533.
 Accordingly, we find Seley is responsible for Employee's workers' compensation benefits.


False Statement on Health Questionnaire

AS 23.30.022 provides:



An employee who knowingly makes a false statement as to the employee's physical condition on an employment application or preemployment questionnaire may not receive benefits under this chapter if


(1) the employer relied upon the false representation and this reliance was a substantial factor in the hiring; and


(2) there was a causal connection between the false representation and the injury to the employee.


It is not disputed that Employee reported on the health questionnaire, which he completed for Seley, that he did not have a back injury.


At hearing, Employee testified that Winn Smith, Carl's father, hired him at the time of his interview, and that this was before he completed the health questionnaire.  He also testified, and argues, that at the time he completed the questionnaire, he did not know that his back was the cause of his right buttocks pain, believing instead that the cause of his problems was a torn muscle in the right hip or buttocks.


Clifford B. McCarty, Seley's Industrial Relations manager and Safety Director, testified that he implemented new hiring procedures in 1988 and saw the health questionnaires of all new employees.  He testified that he had to review each health questionnaire before a hiring commitment was made.  For certain responses on the questionnaire, such as a back injury, a physical exam was required.  On cross‑examination Mr. McCarty acknowledged that none of the 25‑person sawmill construction crew were sent for pre‑hire physical examinations, and that as a cost‑saving measure the last employer was often called, and if that employer reported the prospective employee had no problems, Seley would "take a chance" and waive the physical examination.


We found Employee a credible witness (AS 23.30.122) and rely on his testimony that he was unaware that he had a back injury at the time he completed the health questionnaire.  Employee's testimony about his belief of the nature of his injury is supported by the records of Dr. Wood, the physical therapist, and the radiologist, discussed above, and well as Employee's wife and a former employer.  In addition, we also find Seley has failed to demonstrate that reliance on the questionnaire was a substantial factor in the hiring.  We rely on Mr. McCarty's testimony that instead of a physical examination, the last employer was sometimes contacted.  It appears that if Seley had contacted Employee's past employers, Employee would have been hired anyway, as Employee never reported any back problems of any kind so far as we are aware.  Accordingly, we find Seley is not relieved of responsibility for the workers' compensation benefits to which Employee is entitled as a result of the incorrect statement on Employee's health questionnaire.


Attorney's Fees and Costs and Interest

AS 23.30.145(b) provides:


(b) If an employer fails to file timely notice of controversy or fails to pay compensation or medical and related benefits within 15 days after it becomes due or otherwise resists the payment of compensation or medical and related benefits and if the claimant has employed an attorney in the successful prosecution of the claim, the board shall make an award to reimburse the claimant for the costs in the proceeding, including a reasonable attorney fee.  The award is in addition to the compensation or medical and related benefits ordered.


AS 23.30.155(d) provides in pertinent part:


When payment of temporary disability benefits is controverted solely on the ground that another employer or another insurer of the same employer may be responsible for all or a portion of the benefits, the most recent employer or insurer who is a party to the claim and who may be liable shall make the payment during the pendency of the dispute.  When a final determination of liability is made, any reimbursement required, including interest at the statutory rate, and all costs and attorney's fees incurred by the prevailing employer, shall be made within 14 days of the determination.


Ms. Fitzgerald itemizes 92.1 hours of work which are billed at $150 per hour, for a total actual fee of $13,815.  Employee requests that we double the actual fee due to the "contingency factor of claimant's counsel services."  Employee also seeks payment of $795 for 10.6 hours of paralegal services at $75 per hour, and costs of $2,178.39.


Although the principal issue before us was which employer is responsible for Employee's workers' compensation benefits, we find it was necessary for Employee to participate in the litigation to assure that he receives the benefits to which he is entitled.  We find Seley resisted payment of those benefits.  We find Seley is responsible for the payment of Employee's attorney's fees under AS 23.30.145(b).   We find the reasonable fee to be $14,610 ($13,815 + $795) based upon the hours expended by Ms. Fitzgerald and the paralegal at the hourly rate requested.  We decline to double the attorney's fee as authorized in Wise Mechanical Contractors v. Bignell, 718 P.2d 971 (Alaska 1986). There is no indication Ms. Fitzgerald spent more time on this case than was itemized in the affidavit, and the issues were neither novel nor complex. (Id. at  975.)


We may award Employee's costs under 8 AAC 45.180(f). We find the costs itemized are reasonable.  Absent objection, we find Seley is responsible for the payment of Employee's costs in the amount of $2,178.39.


Mr. Batchelor, on behalf of Defendants FWF and Fireman's Pacific Insurance Company seeks an award of attorney's fees of $5,487.50 plus costs and tax of $1,561.55.  Mr. Figura, on behalf of FWF and Eagle Pacific Insurance Company seeks an award of attorney's fees of $16,037.50, paralegal fees of $995, costs of $4,482.45, and interest at the rate of 10.5 percent.


As we have determined Seley is responsible for Employee's workers' compensation benefits, under the authority of AS 23.30.155(d), Seley must reimburse the "prevailing employer."  We find FWF is the prevailing employer and that Seley must reimburse Eagle Pacific and Fireman's Pacific for the attorney's fees and costs incurred by Mr. Batchelor and Mr. Figura.  In addition, Eagle Pacific paid disability compensation from 12 October 1990 through 28 September 1991.  AS 23.30.155(d) also requires Seley to reimburse Eagle Pacific for the disability compensation paid, and to pay interest on that compensation.  It is not disputed that the statutory rate for interest is 10.5 percent under AS 45.45.010.


ORDER


1. Seley is responsible for Employee's workers' compensation benefits.


2. Seley shall pay Employee's attorney's fees of $14,610 and costs of $2,178.39


3. Seley shall reimburse Fireman's Pacific Insurance Company for Mr. Batchelor's attorney's fees of $5,487.50 and costs of $1,561.55.


4. Seley shall reimburse Eagle Pacific Insurance Company for Mr. Figura’s attorney's fees of $16,037.50, paralegal fees of $995 and costs of $4,482.45. In addition, Seley shall reimburse Eagle Pacific for the disability compensation paid after 11 October 1990, and pay interest on that compensation at the rate of 10.5 percent.


Dated at Juneau, Alaska this 6th day of MARCH 1992.



ALASKA WORKERS' COMPENSATION BOARD



 /S/LAWSON N. LAIR


Lawson N. Lair,



Designated Chairman



 /S/ DAVID W. RICHARDS


David W. Richards, Member


If compensation is payable under terms of this decision, it is due on the date of issue and penalty of 25 percent will accrue if not paid within 14 days of the due date unless an interlocutory order staying payment is obtained in Superior Court.


APPEAL PROCEDURES

A compensation order may be appealed through proceedings in Superior Court brought by a party in interest against the Board and all other parties to the proceedings before the Board,  as provided in the Rules of Appellate Procedure of the State of Alaska.


A compensation order becomes effective when filed in the office of the Board, and unless proceedings to appeal it are instituted, it becomes final on the 31st day after it is filed.


CERTIFICATION

I hereby certify that the foregoing is a full, true and correct copy of the Decision and Order in the matter of Lee Brock, employee / applicant; v. Far West Fisheries, employer; and Eagle Pacific Insurance Company and Fireman's Pacific Insurance Co.; and Seley, Inc., employer; and Wausau Insurance Company, insurer / defendants; Case No. 8725274; dated and filed in the office of the Alaska Workers' Compensation Board in Juneau, Alaska, this 6th day of March, 1992.



Bruce Dalrymple

jrw

�








    �It is now known that Employee suffered a herniated disc when he fell on 10 October 1987.  As will be discussed later in the decision, Employee testified he believed the buttocks and hip pain he was experiencing resulted from a torn muscle in his hip.  For the remainder of this decision we will refer to Employee's condition as a back injury.


    �The "limited physical activity" is noted on a disability profile dated 27 August 1990.  It is not clear what or how Dr. Shields communicated this to Employee.  Dr. Shields' progress note dated 27 August 1990 makes no mention of limiting Employee's physical activity.


    �Dr. Lagrone was deposed  on three occasions.  We refer to the 16 September 1991 deposition.


    �AS 23.30.120(a) provides in pertinent part: "In a proceeding for the enforcement of a claim for compensation under this chapter it is presumed, in the absence of substantial evidence to the contrary, that (1) the claim comes within the provisions of this chapter...."


    �The court stated in pertinent part:


	It can thus never be said that "but for" the subsequent trauma the claimant would not be disabled.  The proof required, however, is not so difficult.  Rather the claimant [or a previous employer] need only prove that "but for" the subsequent trauma the claimant would not have suffered disability at this time, or in this way, or to this degree.







