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ALASKA WORKERS' COMPENSATION BOARD

PRIVATE 

P.O. Box 25512







Juneau, Alaska 99802-5512

MARCUS K. JONES,
)



)


Employee,
)


  Applicant,
)
INTERLOCUTORY



)
DECISION AND ORDER


v.
)



)
AWCB Case No. 033023

VECO, INC.

)



)
AWCB Decision No. 92-0056


Employer,
)



)
Filed with AWCB Anchorage


and
)
March 6, 1992



)

EAGLE PACIFIC INSURANCE,
)



)


Insurer,
)


  Defendants.
)

___________________________________________)


We heard the parties dispute regarding an examination by a physician of our choice under AS 23.30.095(k) at Anchorage, Alaska, on February 26, 1992.  Employee was present and represented himself; Defendants were represented by attorney Burt Mason.  The record closed at the hearing's conclusion.


SUMMARY OF THE EVIDENCE AND ARGUMENTS

It is undisputed that Employee injured his low back on December 30, 1990, in the course and scope of employment.  Employee also contends he injured his neck at the same time.  Defendants accepted the low back injury as compensable, but disputed the neck injury.  They began paying temporary total disability (TTD) benefits for disability commencing on January 3, 1991.  Defendants paid TTD benefits through May 26, 1991; they contend Employee was released for work on that date.


Employee is seeking TTD benefits from May 27, 1991, to some unspecified time when his condition became medically stable.  He has requested payment of medical expenses for treatment of his neck condition, and travel expenses for medical treatment.  He is also seeking payment of permanent partial impairment (PPI) benefits based on a rating by Douglas Smith, M.D., of 10 percent.


William Taylor, M.D., examined Employee on February 22, 1991 and June 25, 1991.  Employee indicated he was sent to Dr. Taylor by Defendants.  Dr. Taylor disagreed with Employee's treating physician, Gregory Johnson, D.C., about the need for further treatment.


Defendants had G. Michael Gott, D.C., review Employee's medical records in August 1991, but he did not examine Employee.  He disagreed with Dr. Johnson about the need for continued treatment and the date Employee could return to work.  Defendants had Donald Peterson, M.D., review Dr. Smith's rating and Employee's x‑rays.  In his November 16, 1991, report Dr. Peterson disagreed with Dr. Smith's rating.


Sometime in early 1992, Defendants scheduled an appointment for Employee to be examined by a physician of their choice, primarily to rate Employee's PPI.  The parties disagree on the reason why Employee canceled the appointment.  We did not take evidence from which we could resolve this dispute, as it was not necessary to do so at the time of this hearing.


Defendants request that, before we refer Employee to a physician of our choice, Employee be examined by their choice of physician.  Employee wanted to be assured that he would be examined by a physician of our choice before his case was heard.  At the hearing, we entered an oral order that Employee be examined by Defendants' choice of physician, preferably within the month, before our choice of physician examined him.  We now reduce the oral decision to writing.


FINDINGS OF FACT AND CONCLUSIONS OF LAW

We find AS 23.30.095(e) gives Defendants the right to have Employee examined by a physician of their choice every 60 days.  We explained this right to Employee.  The sanction for failing to submit to the examination is the suspension of compensation by Defendants during the period of refusal, with the possibility of us deciding that Employee's compensation be forfeited for the period he refused to submit to the examination.


Without considering the specifics of AS 23.30.095(k), we ruled that Employee should first be examined by Defendants' choice of physician.  After that examination is completed, we will have Employee examined by our choice of physician.  Even if the circumstances do not strictly meet the criteria of AS 23.30.095(k) at this time, there are certainly enough disputes between physicians who have treated Employee and those who have reviewed his records at Defendants' request for us to conclude an examination by our choice of physician under AS 23.30.110(g) is appropriate before we hear and decide Employee's claim.


ORDER

Employee shall submit to an examination by Defendants, choice of physician.  Thereafter, Employee will be examined by our choice of physician, unless the parties resolve their difference and such an examination becomes unnecessary.


Dated at Anchorage, Alaska this 6th day of March, 1992.



ALASKA WORKERS' COMPENSATION BOARD



 /s/ Rebecca Ostrom


Rebecca Ostrom,



Designated Chairman



 /s/ Robert W. Nestel


Robert W. Nestel, Member



 /s/ Jeff Wertz


Jeff Wertz, Member


If compensation is payable under terms of this decision, it is due on the date of issue and penalty of 25 percent will accrue if not paid within 14 days of the due date unless an interlocutory order staying payment is obtained in Superior Court.


CERTIFICATION

I hereby certify that the foregoing is a full, true and correct copy of the Interlocutory Decision and Order in the matter of Marcus K. Jones, employee / applicant; v. VECO, Inc., employer; and Eagle Pacific Insurance, insurer / defendants; Case No. 9033023; dated and filed in the office of the Alaska Workers', Compensation Board in Anchorage, Alaska, this 6th day of March, 1992.



Dwayne Townes, Clerk
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