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ALASKA WORKERS' COMPENSATION BOARD

PRIVATE 

P.O. Box 25512







Juneau, Alaska 99802-5512

DONALD R. SADDLER,
)



)


Employee,
)


  Applicant,
)
DECISION AND ORDER



)


v.
)
AWCB Case No. 8913825



)

KNIK CONSTRUCTION INC.
)
AWCB Decision No. 92-0059



)


Employer,
)
Filed with AWCB Anchorage



)
March 13, 1992


and
)



)

NATIONAL UNION FIRE INS., INC.,
)



)


Insurer,
)


  Defendants.
)

________________________________________)


We heard this claim for authorization for an impairment rating, transportation costs, and attorney's fees and costs on January 29, 1992 in Anchorage, Alaska.  The employee was not present but was represented attorney Chancy Croft.  The employer was represented by attorney James Bendell.  We closed the record on February 12, 1992 after receiving the employee's supplemental affidavit of attorney's fees, and the employer's related response.


ISSUES

1.  Should we order the employer to pay for a permanent impairment rating when neither of the employee's chosen treating physicians provided a rating?


2.  If we order payment of a rating, must the employer also pay the employee's transportation costs to Anchorage from Bethel for the purpose of getting the rating?


3.  Should we award the employee’s request for attorney’s fees and costs?


FINDINGS OF FACT AND CONCLUSIONS OF LAW


There are no factual disputes in this matter.  The employee sustained a back injury on June 22, 1989 in an explosion and fire at the Bethel Airport.  He was subsequently treated by John Howard, M.D., an orthopedic surgeon in Los Angeles, California.


Dr. Howard performed a laminectomy on March 14, 1990 and monitored the employee's progress in subsequent examinations.  The employee apparently continued to live in Bethel and commuted to Los Angeles periodically for treatment.  On August 15, 1990 Dr. Howard noted the employee was making satisfactory progress but also felt a "permanent and stationary rating should be deferred for at least another three to six months."  (Howard August 15, 1990 report at 1).


On November 5, 1990 the employee was examined by Morris Horning, M.D., at the employer's request.  Dr. Horning labeled the employee "slightly better since August 1990, and found the employee medically stable under Alaska law. (Horning November 5, 1990 report at 3).  Using the combined tables in the American Medical Association's Guides to the Evaluation of Impairment, third edition (1988) (AMA Guides) he gave the employee a permanent impairment rating of 20 percent of the whole person.


Dr. Howard examined the employee again on February 11, 1991.  He described the employee's injury status as "permanent and stationary," and he outlined several rating factors such as work restrictions, apportionment, future treatment and vocational rehabilitation, counseling and training.  He released the employee from active treatment, but he did not give the employee a rating.  Dr. Howard did not explain why he did not rate the employee.
   Dr. Howard has not examined or treated the employee since February 11, 1991.  The employee's back condition is now monitored by W.H. Schumacher, M.D., a Bethel physician.


The parties stipulated that the employee would testify to the following: 1) Dr. Horning is not the employee's treating physician; 2) Dr. Howard did not provide rating in accordance with the AMA Guides; and 3) there is no known orthopedic physician or neurosurgeon in Bethel, who can provide the employee with a permanent impairment rating.


The employee requests that we direct the employer to pay for the employee to travel to Anchorage to get a rating from Douglas Smith, M.D., an orthopedic specialist.  The employee asserts Dr. Howard would not do a rating using the AMA Guides.  He contends that the Alaska Workers' Compensation Act (Act) and the board require a rating under the AMA Guides.  Therefore, he asserts, he is left without the proof of his impairment rating which is necessary for him to get the amount of compensation he is entitled to get under the Act.  He argues he needs the rating to determine his rights under the Act.


The employer, on the other hand, maintains there is no statutory authority to do what the employee requests.  It points out that there is no dispute that some physician has given a impairment rating.  Further, it contends the employee has selected a physician who chose not to give the employee a rating under the AMA Guides.  Moreover, the employer argues the employee has changed physicians once and cannot change again without employer approval.


The employer goes on to state that the relevant question is: Does AS 23.30.095 authorize medical care and treatment only, or does it also authorize "some sort of search for forensic expert testimony" to assist a claimant in litigation?  The employer points out that the issue of the degree of an employee's permanent impairment is only one of many issues which may arise in a workers' compensation claim.  It asserts that on occasion, a treating physician may not want to provide an opinion on a rating, causation or whatever issue is in dispute.  It suggests the Act does not envision making the employer liable for payment of an examination by additional physicians when the employee's treating physician refuses for whatever reason to provide the relevant opinion on the employee's workers' compensation claim.  This, the employer contends, is the dubious "search for forensic expertise in litigations."


The employee responds that reasonable and necessary treatment in AS 23.30.095 must include the right of the employee to get a rating under the AMA Guides.  The employee adds that if the insurance company can make the employee come to Anchorage to get a rating "from their point of view," it is only fair that the employee should get a rating "from his point of view."  In its final response, the employer replied that AS 23.30.095 focuses on medical treatment, not medical opinions.


AS 23.30.095(a) states in part:


The employer shall furnish medical, surgical, and other attendance or treatment, nurse and hospital service, medicine, crutches, and apparatus for the period which the nature of the injury or the process of recovery requires, not exceeding two years from and after the date of the injury to the employee. . . When medical care is required, the injured employee may designate a licensed physician to provide all medical and related benefits.  The employee may not make more than one change in the employee's choice of attending physician without the written consent of the employer. Referral to a specialist by the employee's attending physician is not considered a change in physicians.  Upon procuring the services of a physician, the injured employee shall give proper notification of the selection to the employer within a reasonable time after first being treated.  Notice of a change in the attending physician shall be given before the change.


In addition, AS 23.30.265(20)  defines medical and related benefits:


" [M]edical and related benefits" includes but is not limited to physicians, fees, nurses' charges, hospital services, hospital supplies, medicine and prosthetic devices, physical rehabilitation, and treatment for the fitting and training for use of such devices as may reasonably be required which arises out of or is necessitated by an injury, and transportation charges to the nearest point where adequate medical facilities are available.


In this matter, the employee was sent to Dr. Howard, his attending physician, for the purpose of getting an impairment rating under the AMA Guides.  The employee cannot be faulted for the physician's failure, refusal or inability to give the rating.
   We conclude that medical treatment under AS 23.30.095 includes payment for a permanent impairment rating by the employee's attending physician.  If the attending physician is unable or unwilling to provide the requisite rating, the employee can request that his attending physician refer him to a specialist to provide the rating.


We find it is incumbent on the employer to allow the employee to get a permanent impairment rating by the physician of his choice.  The employee should not have to rely solely on the rating provided by the employer's physician.


Accordingly, the employee shall get a referral to the appropriate specialist from his attending physician for the purpose of getting an impairment rating.  The employer shall pay for the specialist's services in providing this rating.


In addition, the employer shall pay for the employee's transportation costs to Anchorage to get the rating.
  The definition of medical benefits in AS 23.30.265(20) specifically includes transportation charges.


Regarding attorney's fees, we find the employer resisted payment of the employee's request for medical benefits, and employee retained an attorney who was successful in prosecuting his claim for medical benefits.  We award the employee reasonable fees and costs under AS 23.30.145(b).


The employee has requested attorney's fees of $2,250.00 and paralegal costs of $307.50.  The amount of attorney's fees includes 7.5 hours at $150.00 per hour, and this amount is then multiplied by 2. The paralegal costs comprise 4.1 hours at $75.00 per hour.  The employee's attorney noted the fee was "enhanced," or double the actual fees.  He asserted: "This request is in accordance with the recognition of the contingency factor of claimant's counsel services. Wise Mechanical v. Bignell, 718 P.2d 971 (Alaska 1986)."


The employer objected to the supplemental itemization of services filed February 4, 1992 because the employee's attorney had requested "double his attorney's fees.  However, under the Bignell doctrine, the case at bar was not complicated or particularly esoteric.  In fact, the Board will note that the hearing itself took approximately one half hour and did not require calling witnesses." (Employer February 3, 1992 Opposition).


In Bignell, the court recognized the need to adequately compensate an injured employee's counsel to insure that competent counsel is available to provide legal services in workers' compensation cases. 718 P.2d at 971, 975.  The court held that this need or objective would not be furthered by a system in which claimants, counsel could receive nothing more than an hourly fee when they win while receiving nothing at all when they lose." Id.  The court in Bignell concluded that the superior court's award of double the attorney's fee request was not an abuse of discretion "in light of the time spent by counsel, the complexity and novelty of this case, the benefit which resulted to Bignell, and the contingent nature of counsel's right to compensation." Id.


In awarding the double fee to the attorney in Bignell, the court first recognized the "legitimacy of considering the contingency of compensation in determining the reasonableness of an attorney's fee award." Id. at 974.  Likewise, an award of attorney's fees here was contingent on success at the hearing.


Second, the Bignell court reviewed the time spent by counsel and held that the superior court was justified in finding that employee's counsel spent more time on the case than the 147 hours estimated by counsel.  Here, neither the employee nor his attorney asserted the attorney spent more time than was reported on the itemization of services.


Third, the court in Bignell concluded that the double fee award was justified by both the complexity and novelty of the case.  The complexity was evident from a review of this court's two opinions. Wise Mechanical Contractors v. Bignell, 626 P,2d 1085 (Alaska 1981) ; Bignell v. Wise Mechanical Contractors, 651 P.2d 1163 (Alaska 1982)."  The issues there dealt with aspects of stays of appeal, the effect of rehabilitation on temporary disability benefits, and attorney's fees.


Here, we find this case simple in nature.  There were no witnesses, the hearing took less than one‑half hour, and there were no factual disputes.  The legal issue was somewhat novel, though.  Still, neither attorney presented briefs or other legal research on the medical issue in dispute.


We recognize that the Fairbanks panel has awarded double fees in some cases, specifically claims for medical benefits.  See, Schmitz v.International Superior Services, AWCB No. 91‑0021 (January 29, 1991).  We agree that double attorney fees may be warranted in some cases.  However, we believe that the request for fees must fit not just the contingent nature factor but also the other factors articulated by the supreme court in Bignell.  Based on our analysis of these factors, we conclude this case does not warrant a double fee award.  We deny the request for double fees.  The employer shall pay the employee's attorney $1,125.00 for attorney's fees and $307.50 for paralegal fees.


ORDER

1. The employee shall get a referral to a specialist to get an impairment rating.  The employer shall pay the cost of the rating and transportation costs in accordance with this decision.


2. The employer shall pay attorney's fees and costs in accordance with this decision.


Dated at Anchorage, Alaska this 13th day of March, 1992.



ALASKA WORKERS' COMPENSATION BOARD



 /s/ Michael A. Mckenna


Michael A. McKenna, Member



 /s/ Robert W. Nestel


Robert W. Nestel, Member


Dissent of Designated Chairman Torgerson

I respectfully dissent.  I do not believe the employee has a right to have the employer pay for the employee's own permanent impairment rating in all cases.  Normally, the employee's impairment rating is provided by his physician, and the employer pays for the cost of the rating and the resulting impairment.  However, I do not believe the employer should be responsible to provide for and pay for a rating in those few cases where the employee's physician is unwilling or unable to give a rating.  When this occurs, the employer should be able to send the employee to the appropriate physician to obtain a rating.


The employee is correct in his assertion that a rating is required in a determination of permanent impairment.  However, I disagree with the employee that he is left without proof of his impairment in this case.  In my view, the majority's decision here creates a probability that a determination under AS 23.30.095(k) will arise.  It is one thing for the employee to pay for the cost of a second rating when one has already been provided.  But it is another for the board to order another rating in this situation.  For these reasons, I would deny the employee's request.



 /s/ M.R. Torgerson


M.R. Torgerson,



Designated Chairman


If compensation is payable under terms of this decision, it is due on the date of issue and penalty of 25 percent will accrue if not paid within 14 days of the due date unless an interlocutory order staying payment is obtained in superior Court.


APPEAL PROCEDURES

A compensation order may be appealed through proceedings in Superior Court brought by a party in interest against the Board and all other parties to the proceedings before the Board, as provided in the Rules of Appellate Procedure of the State of Alaska.


A compensation order becomes effective when filed in the office of the Board, and unless proceedings to appeal it are instituted, it becomes final on the 31st day after it is filed.


CERTIFICATION

I hereby certify that the foregoing is a full, true and correct copy of the Decision and Order in the matter of Donald R. Saddler, employee / applicant; v. Knik Construction, employer; and National Union Fire Insurance Co., insurer / defendants; Case No. 8913825; dated and filed in the office of the Alaska Workers' compensation Board in Anchorage, Alaska, this 13th day of March 1992.



Flavia Mappala, Clerk
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    �During oral argument at the hearing, the employee alluded to correspondence, in the record, in which Dr. Howard indicated he would not do a rating under the AMA Guides.  We found no such correspondence or any other document explaining why the doctor did act provide a rating.


    �The employer paid for the employee's transportation costs to get this rating.


    �The employer did not dispute that Anchorage is closer to Bethel than is Fairbanks.







