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ALASKA WORKERS' COMPENSATION BOARD

PRIVATE 

P.O. Box 25512







Juneau, Alaska 99802-5512

ROLANDA WALTON, 
)



)


Employee,
)



)
DECISION AND ORDER


and
)



)
AWCB Case No. 9117276

TIMOTHY KANADY, D.C.
)



)
AWCB Decision No. 92-0062


Physician,
)


  Applicants,
)
Filed with AWCB Fairbanks



)
March 16, 1992


v.
)



)

KINN ENTERPRISES/MCDONALD'S,
)



)


Employer,
)



)


and
)



)

LUMBERMAN'S MUTUAL CASUAL. KEMPER       )

GROUP,

)



)


Insurer,
)


  Defendants.
)

________________________________________)


This claim for medical costs was heard at Anchorage, Alaska on February 13, 1992.  The employee was not present.  Timothy Kanady, D.C., represented himself.  Insurance adjuster James T. Boley of Arctic Adjusters, Inc., represented the defendants.


It is undisputed the employee was injured on July 18, 1991 and sought treatment from Dr. Kanady that same day.  Dr. Kanady referred the employee to First Care for the sole purpose of receiving prescription medication.  The issue to be decided at this hearing relates to Dr. Kanady's attempt to recover a $100 fee charged for drafting an August 2, 1991 letter in response to the defendants' letter written August 1, 1991.


On July 22, 1991 Dr. Kanady prepared a treatment plan for multiple treatments exceeding those authorized by AS 23.30.095 and 8 AAC 45.082(f).  The defendants' August 1, 1991 letter requested an explanation of reasons why a frequency of five times per week for the first two weeks was required.  In his August 2, 1991 letter, Dr. Kanady responded, in part, as follows:


I am well aware of the fact the treatment plan I have outlined for Ms. Walton exceeds the Workers' Compensation Board's frequency standards.  I have followed the guidelines and provided both you and the injured worker with a written treatment plan.


My monthly report does not "fail to state why it is necessary to exceed the number of monthly treatments authorized.  "If you read the report, you will find she is not responding well to initial treatment, she is off work and her prognosis is guarded.  In addition, she was forced to go to the Emergency Room the weekend of July 20, 1991, when she found blood in her urine.  She now has, in addition to her other injuries, been diagnosed as having a bruised kidney and was administered antibiotics at that time.  I could not write a referral for that visit as it occurred after my office had closed and I had left town for the weekend.


Regarding the defendants' assertion that the employee is subject to treatment by two treating physicians, when she is referred to First Care for prescription medications, Dr. Kanady commented in his August 2 letter as follows:


Your second point is also without merit.  Ms. Walton is not seeing both myself and First Care.  This was also stated in my first report.  The Alaska Workers' Compensation Board guidelines state, "A referral to a specialist by the injured worker's attending physician is not considered a change of physicians."  I am well aware that an injured worker may only treat with one physician.  You state, "It is our position that if prescriptive medication is required then it must be prescribed by the treating physician." Chiropractors are not licensed to prescribe medication, so I referred Ms. Walton out to a specialist who does.


FINDINGS OF FACT AND CONCLUSIONS OF LAW

AS 23.30.095(c) reads, in part:


When a claim is made for a course of treatment requiring continuing and multiple treatments of a similar nature, in addition to the notice, the physician or health care provider shall furnish a written treatment plan if the course of treatment will require more frequent outpatient visits than the standard treatment frequency for the nature and degree of the injury and the type of treatments.  The treatment plan shall be furnished to the employee and the employer within 14 days after treatment begins.  The treatment plan must include objectives, modalities, frequency of treatments, and reasons for the frequency of treatments.  If the treatment plan is not furnished as required under this subsection, neither the employer nor the employee may be required to pay for treatments that exceed the frequency standard.  The board shall adopt regulations establishing standards for frequency of treatment.


8 AAC 45.082(f) reads:


(f) if an injury occurs on or after July 1988, and requires continuing and multiple treatments of a similar nature, the standards for payment for frequency of outpatient treatment for the injury will be as follows; except as provided in (h) of this section, payment for a course of treatment for the injury may not exceed more than three treatments per week for the first month, two treatments per week for the second and third months, one treatment per week for the fourth and fifth months, and one treatment per month for the sixth through twelfth months.  Upon request, and in accordance with AS 23.30.095(c), the board will, in its discretion, approve payment for more frequent treatments.


We have reviewed the medical records and find Dr. Kanady did provide a satisfactory explanation for his instruction that the employee undergo treatment at a rate exceeding the statutory and regulatory rates.  Specifically, in his July 22, 1991 physicians report, Dr. Kanady states his treatment objective is to return the worker to pre‑injury status.  The listed treatment modalities planned included: "adjustments, office TX, Rehabilitative therapy, etc."  The frequency of treatments planned were five times for each of the first two weeks and three times each of the following three weeks.  In the "remarks" section, Dr. Kanady states, "Patient is not responding well to initial treatment.  She was referred out to get a prescription of pain and anti‑inflammatory pills.  She is off work at the present time.  Her prognosis is guarded at this time."


Based on our conclusion that Dr. Kanady has supplied an adequate explanation for treatments exceeding the statutory rate, we conclude his second letter of explanation was not necessary.  Since the defendants required the letter before making payments, we conclude the cost of the letter should be paid.


ORDER

The defendants shall pay Dr. Kanady $100 for the cost of dictating and issuing the August 2, 1991 letter of explanation.


Dated at Fairbanks, Alaska this 16th day of March, 1992.



ALASKA WORKERS' COMPENSATION BOARD



 /s/ Fred G. Brown


Fred Brown,



Designated Chairman



 /s/ Robert Nestel


Robert Nestel, Member


If compensation is payable under terms of this decision, it is due on the date of issue and penalty of 25 percent will accrue if not paid within 14 days of the due date unless an interlocutory order staying payment is obtained in Superior Court.


APPEAL PROCEDURES

A compensation order may be appealed through proceedings in Superior Court brought by a party in interest against the Board and all other parties to the proceedings before the Board, as provided in the Rules of Appellate Procedure of the State of Alaska.


A compensation order becomes effective when filed in the office of the Board, and unless proceedings to appeal it are instituted, it becomes final on the 31st day after it is filed.


CERTIFICATION

I hereby certify that the foregoing is a full, true and correct copy of the Decision and Order in the matter of Rolanda Walton, employee; and Timothy Kanady, D.C., physician / applicants; v. Kinn Enterprises/McDonald's, employer; and Lumberman's Mutual Casualty Kemper Group, insurer / defendants; Case No. 9117276; dated and filed in the office of the Alaska Workers' Compensation Board in Fairbanks, Alaska, this 16th day of March, 1992.



Marci Lynch

jrw

�










