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ALASKA WORKERS' COMPENSATION BOARD

PRIVATE 

P.O. Box 25512







Juneau, Alaska 99802-5512

FRED HOLZHEIMER, 
)



)


Employee,
)


  Applicant,
)
DECISION AND ORDER



)



v.
)
AWCB Case No. 9117581



)

CONSTRUCTION AND RIGGING,
)
AWCB Decision No. 92-0063



)


Employer,
)
Filed with AWCB Anchorage



)
March 18, 1992


and
)



)

ALASKA NATIONAL INSURANCE COMPANY,     )



)


Insurer,
)


  Defendants.
)

________________________________________)


Defendants' request under AS 23.30.041(d) that we review the Reemployment Benefits Administrators (RBA) decision finding Employee eligible for reemployment benefits was heard at Anchorage, Alaska.  The hearing was based on our review of the evidence in our record and the parties written arguments.  The record was complete on February 26, 1992, and ready for decision when we met on February 27, 1992.  Employee is represented by attorney Joseph Kalamarides.  Defendants are represented by attorney Shelby Nuenke‑Davison.


SUMMARY OF THE EVIDENCE AND ARGUMENTS

It is undisputed that Employee, who was a welder, was injured in the course and scope of his employment on July 23, 1991.  He was driving a pin out of a crane when the punch came back and hit him in the mouth.  He has been treated by a dentist for broken teeth and by a chiropractor and neurosurgeon for cervical disc problems in his neck.


Employee has suffered a previous work‑related injury.  In November 1983 while working for Denali Drilling he hurt his low back.  He was treated conservatively, and released to modified work on February 7, 1985.  His permanent partial impairment (PPI) was rated at 16 percent.


As required under the AS 23.30.041 as it existed at that time, Denali Drilling assigned a rehabilitation provider, Dan Thompson, to provide rehabilitation services.  Thompson attempted to place Employee in jobs that were within his physical restrictions.  A written reemployment plan was drafted and signed by Employee in which he was to a return to work with Denali Drilling as an inventory/stock clerk for a period of six months. After working for three days, Employee consulted his doctor complaining of increased back pain.  Employee's doctor rescinded his approval of this employment.


Other rehabilitation efforts were made, but no other written plan was developed.  Employee proposed a two‑year college course to become an instrumentation technician, but Denali Drilling would not agree with that plan.  Employee enrolled in the program in the first part of September 1985.  Rather than pursue the rehabilitation dispute through the hearing process, the parties entered an agreed settlement.  In the agreed settlement Employee indicated he intended to pursue the college program.  Denali Drilling continued to argue Employee was only entitled to job placement assistance.  Under the agreed settlement Employee received $42,200 and waived his right to claim any further benefits, except medical expenses.  We approved the agreed settlement on September 13, 1985.


Employee did not complete the instrumentation program.  Instead he returned to work.  After his July 23, 1991, injury he requested reemployment benefits under AS.23.30.041.  The RBA assigned Richard Stone, rehabilitation specialist, to evaluate Employee's eligibility for reemployment benefits.  After reviewing the available information and interviewing Employee, Stone concluded that Employee had not been previously rehabilitated and recommended Employee be found eligible for reemployment benefits.  The RBA determined Employee was eligible and this appeal followed.


Defendants contend Employee was previously rehabilitated as a result of his 1983 injury.  They contend he returned to work in the same or similar employment and was reinjured.  Defendants argue that under AS 23.30.041(f)(2) Employee should have been found ineligible for reemployment benefits.  Therefore, the RBA abused her discretion in determining he was eligible.


Employee contends the RBA did not abuse her discretion.  Although Employee received some rehabilitation services as a result of his 1983 injury, he was never rehabilitated.  Accordingly, AS 23.30.041(f)(2) is inapplicable.


In addition to requesting that we affirm the RBA, Employee requested that we order Defendants to pay his actual attorney's fees and legal costs.


FINDINGS OF FACT AND CONCLUSIONS OF LAW

AS 23.30.041(c) provides in pertinent part:


If an employee suffers a compensable injury that may permanently preclude an employee's return to the employee’s occupation at the time of injury, the employee or employer may request an eligibility evaluation for reemployment benefits . . . .


AS 23.30.041(d) provides in part:


Within 30 days after the referral by the administrator, the rehabilitation specialist shall perform the eligibility evaluation and issue a report of findings . . . . Within 14 days after receipt of the report from the rehabilitation specialist, the administrator shall notify the parties of the employee's eligibility for reemployment preparation benefits.  Within 10 days after the decision, either party may seek review of the decision by requesting a hearing under AS 23.23.110.  The hearing shall be held within 30 days after it is requested.  The board shall uphold the decision of the administrator except for abuse of discretion on the administrator's part.


AS 23.30.041(f) states:


An employee is not eligible for reemployment benefits if


(1) the employer offers employment within the employee's predicted post‑injury physical capacities . . . ;


(2) the employee has been previously rehabilitated in a former worker's compensation claim . . . . ; or


(3) at the time of medical stability no permanent impairment is identified or expected.


Defendants argued Employee was "previously rehabilitated" as a result of his 1983 injury and, therefore, is ineligible under AS 23.30.041(f)(2).  Employee did not dispute this interpretation or application of the statute.  For purposes of this decision, we assume that AS 23,30.041(f)(2) applies to Employee's claim as agreed by the parties.  Based on this application, we conclude that Employee has not been rehabilitated in a former workers' compensation claim.  Accordingly, we find the RBA did not abuse her discretion in finding Employee eligible for reemployment benefits.


In Sheehan v. University of Alaska, 700 P.2d 1295, 1297 (Alaska 1985), the court stated, "This court has explained abuse of discretion as issuing a decision which is arbitrary, capricious, manifestly unreasonable, or stems from an improper motive."  [footnote omitted] Tobeluk v. Lind, 589 P.2d 873, 878 [Alaska 1979]. " The court has also stated that abuse of discretion exists only when the court is "left with the definite and firm conviction on the whole record that the trial judge has made a mistake." Brown v. State, 563 P.2d 275, 279 (Alaska 1977). we have adopted these standards in our review of the RBA's decisions.  Sullivan v. Gudenau and Co., AWCB Decision No. 89‑0153 (June 16, 1989); Garrett v. Halliburton Services, AWCB Decision No. 89‑0013 (January 20, 1989).


In reviewing the RBA's decision, we must also consider the presumption of compensability in AS 23.30.120.  In Kirby v. Alaska Treatment Center, 821 P.2d 127, 129 (Alaska 1991), the court stated:


[W]e find that the presumption applies as well to claims for vocational rehabilitation.  When an injured employee raises the presumption, the burden shifts and the employer must produce substantial evidence to rebut the presumption.  If the employer produces substantial evidence, the presumption drops out and "the employee must prove all the elements of his case by a preponderance of the evidence . . . .


Because Kirby was filed so recently, we have little guidance regarding what is required to raise the presumption.  In Construction and Rigging, Inc. v. Yahara, 3 AN‑91‑1554 CIV (Alaska Super. Ct.) (February 18, 1992), the court stated:


[R]employment benefits hinge on something more than the mere fact that an injury occurred during employment . . . . When an employee presents some evidence that he or she suffers permanent physical impairment that leaves his or her physical capacities inadequate for his or her former employment, the presumption of compensability takes effect . . . .


It is undisputed that Employee's physical capacities are inadequate for him to return to his former employment as a welder.  Under Yahara that is enough to raise the presumption in this case.


Next we consider the type of evidence needed to overcome the presumption.  Again we have no guidance as to the evidence needed in a claim involving reemployment benefits.  In cases involving causation which are "'based on highly technical medical considerations,' medical evidence is often necessary in order to make that connection."  Burgess Co. v. Smallwood, 623 P.2d 313, 316 (Alaska 1981), Smallwood II.  "Two factors determine whether expert medical evidence is necessary in a given case: the probative value of the available lay evidence and the complexity of medical facts involved." Veco, Inc. v. Wolfer, 693 P.2d 865, 871 (Alaska 1985).  Additionally, the same standards used to determine whether medical evidence is necessary to establish the preliminary link apply to determining whether medical evidence is necessary to overcome the presumption.  Wolfer, 693 P.2d at 871.


The Alaska Supreme Court "has consistently defined 'substantial evidence' as 'such relevant evidence as a reasonable mind might accept as adequate to support a conclusion’." Miller v. ITT Arctic Services, 577 P.2d 1044, 1046 (Alaska 1978) (quoting Thornton v.Alaska Workmen's Compensation Board, 411 P.2d at 210).


In Grainger v. Alaska Workers' Compensation Board., 805 P.2d 976, 977 (Alaska 1991), the Court explained two possible ways to overcome the presumption: (1) produce substantial evidence which provides an alternative explanation which, if accepted, would exclude work related factors as a substantial cause of the disability; or (2) directly eliminate any reasonable possibility that the employment was a factor in the disability.


"Since the presumption shifts only the burden of production and not the burden of persuasion, the evidence tending to rebut the presumption should be examined by itself." Wolfer, 693 P.2d at 869.  If the employer produces substantial evidence that the injury was not work‑related, the presumption drops out, and the employee must prove all elements of his case by a preponderance of the evidence. Id. at 870.  "Where one has the burden of proving asserted facts by a preponderance of the evidence, he must induce a belief in the minds of the [triers of fact] that the asserted facts are probably true." Saxton v. Harris, 395 P. 2d 71, 72 (Alaska 1964).  Finally, there can be no construction in the employee's favor. 1988 SLA ch. 79 S 1(b).


We find one way to overcome the presumption is to introduce evidence that an employee is disqualified under subsection 41(f)(2) from receiving benefits.  This evidence could be produced by having an expert, such as a rehabilitation specialist as defined in AS 23.30.041(p), provide an opinion regarding the employee's training and education.  The only expert opinion we have is Stone's concluding Employee has not been previously rehabilitated.


We also consider the other evidence in the record to determine if there is evidence that Employee was "previously rehabilitated."  The term "rehabilitated" is not defined in the Alaska Workers' Compensation Act.  It is defined in Webster's New World Dictionary (2nd ed.)(1979) as "to prepare (the handicapped or disadvantaged) for useful employment by vocational counseling, training, etc."  We find the mere payment of money in an agreed settlement does not necessarily "prepare (an injured worker) for useful employment."  The agreed settlement specifically indicated that Employee had begun a retraining program, but it would not be completed until May of 1987. (Agreed Settlement at 4).  We find no evidence that he completed the instrumentation program.


We next consider if the rehabilitation services provided in connection with Employee's 1983 injury rehabilitated him.  Relying upon our review of the evidence and not considering Stone's conclusion, we find Employee was not previously rehabilitated.


Thompson, the rehabilitation counselor assigned by Denali Drilling after the 1983 injury, concluded Employee had limited experience and training.  According to Thompson, Employee's "work history consists primarily of crabbing, working briefly for the Teamster's Union and working as a heavy‑duty mechanic.  He does not have an extensive educational background or a broad‑reaching work history." (Thompson September 28, 1984 report).


Although Thompson attempted to rehabilitate Employee by placing him in modified work at Denali Drilling (November 15, 1984 Employment Agreement), that attempt was not successful.  According to Thompson's November 21, 1984 report:


I spoke with Mr. Holzheimer (sic) again. . . . standing the entire day was wearing him out, and tasks such as welding, which in the shop is not considered heavy, but does require stationary work, tired him beyond his capacities . . . . [Employee's] immediate supervisor was "fed up with babysitting" and Mr. Englies felt they had made enough concessions regarding assisting (Employee].  He anticipated telling [Employee] that his limited services were no longer required and if he couldn't do full work he would have to be terminated.


In a letter dated September 15, 1985, Thompson stated:


Services provided to Mr. Holzheimer (sic) during the rehabilitation process included the initial contact in Homer, the modified job that Denali Drilling and I were able to put together and get Dr. Fu to clear him for, as well as vocational testing, and I secured an OJT for him which he did not which to become involved.


According to Stone's January 8, 1992 report Employee left high school during his junior year; he obtained his General Equivalency Diploma (GED) in 1986.  He attended welding training and was certified in pipe and structural welding in March 1991.  His past employment history includes being a deckhand on a crab boat in June 1991, a welder in March and April 1991, a deckhand on a fishing boat in September and October 1990, a chief engineer on a processor from June 1989 to May 1990, a welder from May to June 1989, a fisherman from July 1984 to January 1989, and a maintenance mechanic from April 1981 to September 1983.  Our own independent analysis of this information leads us to conclude Employee has not been previously rehabilitated.


We find that merely providing rehabilitation services or paying money under an approved agreed settlement for the waiver of the right to claim rehabilitation services is not substantial evidence of being "previously rehabilitated" to be rebut the presumption.


Furthermore, even if Defendants presented substantial evidence overcoming the presumption, we would find Employee proved his claim by a preponderance of evidence.  We would rely upon Stone's expert opinion that Employee was not previously rehabilitated.  We would also rely upon our own analysis of the evidence and find Employee was merely provided rehabilitation services, but was not rehabilitated, after his 1983 injury.  We would also find that merely paying money under an approved agreed settlement for the waiver of the right to claim rehabilitation services does not mean a person is rehabilitated.  We would find there is no evidence of bona fide rehabilitation of Employee after his 1983 injury.


Accordingly, we conclude the RBA did not abuse her discretion in finding Employee eligible for reemployment benefits.  We will affirm the RBA's decision.


We next consider Employers request for an award of attorney's Fees and legal costs of $811.25 to be paid by Defendants.


AS 23.30.145 provides in pertinent part:


(a) Fees for legal services rendered in respect to a claim are not valid unless approved by the board, and the fees may not be less than 25 per cent on the first $1,000 of compensation or part of the first $1,000 of compensation, and 10 per cent of all sums in excess of $1,000 of compensation.  When the board advises that a claim has been controverted, in whole or in part, the board may direct that the fees for legal services be paid by the employer or carrier in addition to compensation awarded; the fees may be allowed only on the amount of compensation controverted and awarded. . . . In determining the amount of fees the board shall take into consideration the nature, length and complexity of the services performed, transportation charges, and the benefits resulting from the services to the compensation beneficiaries.


(b) If an employer fails to file timely notice of controversy or fails to pay compensation or medical and related benefits within 15 days after it becomes due or otherwise resists the payment of compensation or medical and related benefits and if the claimant has employed an attorney in the successful prosecution of his claim, the board shall make an award to reimburse the claimant for his costs in the proceedings, including a reasonable attorney fee.  The award is in addition to the compensation or medical and related benefits ordered.


We find Defendants controverted the payment of reemployment benefits for purposes of attorney's fees under subsection 145(a).  We are presently unable to compute the statutory minimum attorney's fees that will be due as a result of the compensation to be paid while Employee is involved in reemployment efforts.


Under subsection 145(a) we can award a fee in excess of the statutory minimum.  In doing so, we are to consider the nature, length, and complexity of the services as well as the resulting benefits.  Defendants did not object to Employee’s attorney's hourly rate or the number of hours of services he provided.


We note Employee will have to receive only slightly more than $7,000.00 worth of reemployment benefits in order for the statutory fee to equal the actual fee.  This would be equivalent to about 14 weeks of temporary total disability benefits.  We conclude the actual fee is reasonable given the nature, length and complexity of the services provided as well as the benefits obtained.  We will award the actual fees and costs of $811.25.


Of course, in the event the statutory minimum attorney's fee exceeds the actual fee we have awarded, under AS 23.30.145(a) Defendants must pay the minimum statutory fee.


ORDER

1. The Reemployment Benefits Administrator's determination that Employee is eligible for reemployment benefits is hereby affirmed.


2.  Defendants shall pay Employee's attorney's fees and legal costs of $811.25, or the minimum statutory fee under AS 23.30.145(a), which ever is greater.


Dated at Anchorage, Alaska this 18th day of March, 19 9 2.



ALASKA WORKERS' COMPENSATION BOARD



 /s/ Rebecca Ostrom


Rebecca Ostrom,



Designated Chairman



 /s/ Robert W. Nestle


Robert W. Nestel, Member



 /s/ Jeffery A. Wertz


Jeffery A. Wertz, Member


If compensation is payable under terms of this decision, it is due on the date of issue and penalty of 25 percent will accrue if not paid within 14 days of the due date unless an interlocutory order staying payment is obtained in Superior Court.


APPEAL PROCEDURES

A compensation order may be appealed through proceedings in Superior Court brought by a party in interest against the Board and all other parties to the proceedings before the Board, as provided in the Rules of Appellate Procedure of the State of Alaska.


A compensation order becomes effective when filed in the office of the Board, and unless proceedings to appeal it are instituted, it becomes final on the 31st day after it is filed.


CERTIFICATION

I hereby certify that the foregoing is a full, true and correct copy of the Decision and Order in the matter of Fred Holzheimer, employee / applicant; v. Construction and Rigging, employer; and Alaska National Insurance Company, insurer / defendants; Case No. 9117581; dated and filed in the office of the Alaska Workers' Compensation Board in Anchorage, Alaska, this 18th day of March, 1992.



Dwayne Townes, Clerk
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