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ALASKA WORKERS' COMPENSATION BOARD

PRIVATE 

P.O. Box 25512







Juneau, Alaska 99802-5512

ROBERT J. LEMOINE,
)



)


Employee,
)


  Applicant,
)
DECISION AND ORDER



)


v.
)
AWCB Case No. 8705109



)

OTIS ENGINEERING CORPORATION,
)
AWCB Decision No. 92-0068



)


Employer,
)
Filed with AWCB Anchorage



)
March 23, 1992


and
)



)

HIGHLANDS INSURANCE COMPANY,
)



)


Insurer,
)


  Defendants.
)

________________________________________)


We heard this claim on February 12, 1992 in Anchorage, Alaska.  The employee was present and was represented by attorney Dennis P. James.  The employer was represented by attorney Clay A. Young.  The record closed at the conclusion of the hearing.


ISSUES

1.  Whether the employee’s workers’ compensation benefits paid for the period November 22, 1988 to May 30, 1990 should be classified as temporary total disability instead of permanent partial disability.


2.  If so, whether the employee should be awarded interest, and attorney's fees and costs.


CASE SUMMARY

The employee sustained a work‑related injury on March 5, 1987 when a scaffolding collapsed from under him.  He injured his right shoulder, arm, wrist, hip and foot, left ribs, and neck.  The employer began paying temporary total disability (TTD) benefits on March 28, 1987.


The employer continued to pay the employee TTD benefits until November 22, 1988 when it changed his classification to permanent partial disability (PPD).  The employee was treated by several physicians during his recovery period, primarily Robert Lipke, M.D., Janice Kastella, M.D., and Bobby Lucas, D.C.  Most of the employee's physical problems resolved.  However, his wrist continued to cause him problems, and he experienced occasional back problems and headaches.


On July 1, 1987 Dr. Lipke performed surgery for carpal instability.  On June 20, 1988 Dr. Lipke felt the employee was ready for a permanent partial disability (PPD) rating.  The doctor rated the employee's disability at 19 percent of the upper extremity.  He stated the employee could not return to his previous position, and his lifting, pushing and pulling was limited to 20 pounds.


On July 20, 1988 Dr. Kastella rated the employee and added "another 24 percent disability of the whole man for his causalgia, chronic recurrent vascular headaches and most importantly the psychoneurosis of significant depression." (Kastella July 20, 1988 chart note).  Dr. Kastella felt the employee had two different chronic pain syndromes:  1) the episodic throbbing head pain, and the "causalgic type pain of the right arm, sometimes called reflex sympathetic dystrophy."  Dr. Kastella noted that the employee anticipated moving on to other fields, including land development in the Juneau/Lynn Canal area.


Rehabilitation efforts were developed during the March 1987 to November 1988 period by rehabilitation specialist Mary Moran.  Eventually, she filed a "full vocational rehabilitation evaluation" On October 24, 1988.
  In the evaluation, Ms. Moran indicated the employee would not be able to return to work as an assistant wireline operator, his job at the time of injury.  Further, the employer did not have light duty or modified work available for the employee.


Moran described the employee's work history as long and varied.  In addition to wireline operator, it included mayor of Houston, Alaska, general manager of the "Valley Press," senior associate field engineer for an oil company, treatment plant operator and medic for a drilling company, policeman, ad service manager for a newspaper, assistant production operator for an oil company and roustabout.


Regarding work as a field engineer, Moran found the employee did not have an engineering degree which would make it difficult to work in light duty positions in the oil industry.  However, she determined he qualified for petroleum inspector for the State of Alaska and indicated the employee felt he could perform the job.


Moran asserted the employee would not be able to return to work as a police officer, but she felt he could perform some types of work as a security guard, investigator, and probation officer.  She did not feel he had the physical capacities to perform duties of emergency medical technician.  Finally, Moran felt that the employee's volunteer work as a mayor qualified him for work as a legislative assistant.


Moran concluded: "Mr. Lemoine is most interested in obtaining a position with the State, but this may take a determined effort because of poor overall economic conditions.  As Mr. Lemoine should have the transferable skills to obtain and maintain employment without further skill development, no further vocational services are warranted." (Moran October 7, 1988 report at 6).


The employer began paying the employee scheduled PPD benefits effective November 22, 1988.  Except for a three‑week period in January and February 1989 when the benefits were paid as TTD when the employee underwent additional wrist surgery, the scheduled PPD benefits continued through December 4, 1989, when the adjuster reclassified the benefits as unscheduled PPD until December 18, 1989.  On May 30, 1990, the employee's benefits were again reclassified as TTD, and the employer recommenced payment of those benefits.


The employee now requests that his disability pay status be reclassified as TTD for the period November 22, 1988 through the present, excluding the three‑week period in January and February 1989.  The employee disputes Moran's opinion and whether the employee was medically and vocationally stable.


On August 10, 1990 the employee wrote Moran a letter expressing his dissatisfaction with her efforts to get him rehabilitated.  Subsequently, the employer asked Moran to take a second look at the employee's status, and she evaluated the employee once again on August 24, 1990.  Moran noted the employee felt he was now limited to performing menial activities and need further formal education before reentering the labor market.  Moran disagreed and concluded once again that the employee had transferrable skills.


The employer disagreed and decided to have Dennis Johnson, M.Ed., another rehabilitation specialist, evaluate the employee's status.  The parties stipulated that Johnson would testify that he found four problems with Moran's evaluation: 1) Moran used the employee's weekly compensation rate instead of gross weekly earnings in calculating a "target wage" for the purposes of determining suitable gainful employment; 2) the employee's medical condition had changed; 3) the employee's plans regarding working in Juneau changed; and 4) the labor market in Juneau was not appropriate to consider.


The employee testified that after he reviewed Moran's initial evaluation in October 1988, he notified her there were several errors in her evaluation.  He testified he felt physically unqualified to perform the duties of petroleum inspector, probation officer, investigator, legislative aid and a security guard.  He felt that he was unable to perform all but "menial labor."


The employee stated he contacted the oil and gas department with the State of Alaska and attempted to get a job as a petroleum inspector or engineer.  He testified he received a letter from the State informing him it appeared he would be unable to perform the physical duties of the position.


He also contacted the Commissioner of Corrections regarding work as a probation officer.  The commissioner informed him that firearms training and passing an agility test were required.  The employee did not have the firearms training and felt unable to pass the agility test.  He also felt unable to perform the agility test required for a security guard, and he was concerned about the possibility of confrontations in that position.


He also contacted the legislative information office and his legislators regarding legislative aide positions.  He was told the appointments to these positions were political in nature, and he was not given much hope of getting hired.


Finally, he researched the investigator position with the Department of Corrections.  He again discovered an agility test and firearms training were required.


The employee testified he kept in contact with Moran and turned in job search forms weekly.  In May 1989 he was hired as a night cashier at a MAPCO Express in Wasilla.  He stated he was paid $5.25 per hour.  He worked for one month and then had to quit because he was unable to perform the physical tasks required of the job.  He stated Dr. Lipke and Dr. Kastella recommended he stop working, particularly after he passed out and split open his chin as a result of the medications he took to control his reflex sympathetic dystrophy.


The employee stated he attempted to contact Moran several times to resolve his employment dilemma.  He also testified both Dr. Lipke and Dr. Kastella also contacted Moran regarding the inappropriateness of the jobs.


At the employer's request, the employee's rehabilitation status was evaluated by a second rehabilitation specialist, Dennis Johnson, M.Ed., on October 23, 1990.  Johnson raised several questions, noted above, regarding Moran's report.  Ultimately, he concluded in a second report dated April 1, 1991 that the employee had transferrable skills for several jobs, but none of these jobs satisfied the suitable gainful employment criteria in AS 23.30.041 either because of lack of a labor market or diminished wage earning capacity.


Through Johnson's efforts, the parties eventually agreed upon a paralegal education program for the employee.  He continues at present to progress toward that goal.


FINDINGS OF FACT AND CONCLUSIONS OF LAW

At the time of the employee's injury, AS 23.30.041 provided in part:


(c)  If an employee suffers a permanent disability that precludes return to suitable gainful employment, the employee is entitled to be fully evaluated for participation in a rehabilitation plan within 90 days after the date of injury.  A full evaluation shall be performed by a qualified rehabilitation professional. . .


(d)  A full evaluation by a qualified rehabilitation professional shall include a determination whether a rehabilitation plan is necessary and shall include the following specific determinations:


(1)  whether the rehabilitation plan will enable the employee to return to suitable gainful employment;


(2)  whether the employee can return to suitable gainful employment without the rehabilitation plan; . . .


(i)  For purposes of this section, an employee is restored to suitable gainful employment if the employee can return to (1) work at the same or similar occupation with the same employer or an employer in the same industry as the employer at the time of injury; (2) an occupation using essentially the same skills as the job at the time of injury but in a different industry; (3) an occupation using different skills but using the employee's academic achievement level at the time of injury; or (4) an occupation requiring an academic achievement level that is different from that attained at the time of injury.  An employee shall be returned to suitable gainful employment in the order indicated in (1) ‑ (4) of this subsection.


In addition, AS 23.30.265(28) defined suitable gainful employment:


employment that is reasonably attainable in light of an individual's age, education previous occupation, and injury, and that offers an opportunity to restore the individual as soon as practical to a remunerative occupation and as nearly as possible to the individual’s gross weekly earnings as determined at the time of injury.


Finally, AS 23.30.041(g) provided for payment of temporary total or partial disability compensation "throughout the rehabilitation process."


In Bignell v. Wise Mechanical Contractors, 651 P. 2d 1163, 1167 (Alaska 1982), the Alaska Supreme Court discussed the vocational rehabilitation process and its effect on an injured worker's wage earning capacity.  The court stated:


Clearly, the pursual of vocational rehabilitation may directly influence an applicant's "wage earning capacity . . . in the same employment or otherwise."  Vocational rehabilitation is a peculiarly appropriate "other factor" to be considered in determining the extent of an injured employee's loss of earning capacity.  The Board will have a far stronger basis to ascertain the impact on an injured employee's wage earning capacity after completion of a vocational rehabilitation assessment and, in appropriate cases, a vocational rehabilitation program.


In this case, the employee was no longer eligible for temporary total disability benefits if he was properly found to have transferrable skills and therefore no longer eligible for vocational rehabilitation.  If  this occurred, the employee's disability status was properly characterized as permanent during the period November 1988 to May 30, 1990.


In our determination of this issue, we must apply the statutory presumption found in AS 23.30.120(a)(1) which states: "in a proceeding for the enforcement of a claim for compensation under this chapter it is presumed, in the absence of substantial evidence to the contrary, that the claim comes with the provisions of this chapter."  Before this presumption attaches, some preliminary link must be established between the disability and the employment. Burgess Construction Company v. Smallwood, 623 P.2d 312 (Alaska 1981).  In claims based on highly technical medical considerations, medical evidence is often necessary in order to make that connection.  Id.  We find that because of the complex medical nature of this claim, the medical evidence is crucial to our determination.


Once the employee establishes a preliminary link between his employment and his disability, the employer must rebut this presumption by producing substantial evidence that the injury is not compensable.  Wade v. Anchorage School District, 741 P.2d 634 (Alaska 1987).  When the employer does so, the presumption drops out, and the employee bears the burden the proof, by a preponderance of the evidence, as to each element of the claim. Id.


In Kirby v. Alaska Treatment Center, 821 P.2d 127 (Alaska 1991), the Alaska Supreme Court ruled that the statutory presumption applies to claims for vocational rehabilitation.  In this claim, we find the employee's testimony that he was unable to perform most of the jobs stated in Moran's report is sufficient evidence to establish a preliminary link.  However, we find additionally that the rehabilitation reports of Dennis Johnson support the employee's claim that he was not vocationally stable, and that the employee had not attained the status of suitable gainful employment.  Therefore, the presumption is established.


We next find that the employer overcame the presumption with substantial evidence, specifically the evaluation of Moran that the employee possessed transformable skills necessary to return to suitable gainful employment.  Therefore, the presumption drops out, and the employee must prove all the elements of his claim by a preponderance of the evidence.


After reviewing the evidence and arguments, we conclude the employee has proved all the elements of his claim. We agree with Johnson that Moran used the wrong figures in calculating whether the employee had returned to suitable gainful employment.  Further, we agree with Johnson that the Juneau labor market was not a valid market in this situation.  In addition, we are persuaded by the employee's unrebutted testimony that he was unable to perform the jobs listed by Moran, with the exception of legislative aid.  Because the legislative aid position was in Juneau, we find it was not a viable alternative for the employee.  Moreover we find this job was not reasonably attainable because of its political nature.


Finally, we are also persuaded by the employee's testimony that he got a job, but was unable to continue in that employment despite the fact it was not physically difficult.  Accordingly, we conclude that the employee's disability status should have been characterized as temporary disability during the period between November 22, 1988 and May 30, 1990.


Based on the evidence in the record, we conclude that the employee's disability was total in nature during the above period except for the period he worked for MAPCO Express, when his disability may be considered partial in nature.  AS 23.30.185. The employer shall pay benefits on this basis.


The employee has also requested attorney's fees and costs.  We find the employer controverted the employee's claim, and the employee retained an attorney who successfully his claim for benefits.  We award attorney's fees.  The employee's attorney did not file an affidavit in accordance with 8 AAC 45.180.  Accordingly, we award statutory minimum attorney's fees under AS 23.30.145(a).


The employee's attorney did not file an affidavit of costs.  We award reasonable costs under AS 23.30.145(b), and 8 AAC 45.180.  The attorney shall submit an affidavit of these costs to the employer.  We retain jurisdiction to resolve related disputes.


Finally, the employee has requested interest.  We award interest under Land & Marine Rental Co. v. Rawls, 686 P.2d 1187 (Alaska 1984).  The employer shall pay interest.


ORDER

The employer shall pay the employee disability benefits, interest, and attorney's fees and costs in accordance with this decision.


Dated at Anchorage, Alaska this   23rd  day of March, 1992.



ALASKA WORKERS' COMPENSATION BOARD



 /s/ M. R. Torgerson


M.R. Torgerson,



Designated Chairman



 /s/ Marc Stemp


Marc Stemp, Member



 /s/ Michael A. McKenna


Michael A. McKenna, Member


If compensation is payable under terms of this decision, it is due on the date of issue and penalty of 25 percent will accrue if not paid within 14 days of the due date unless an interlocutory order staying payment is obtained in Superior Court.


APPEAL PROCEDURES

A compensation order may be appealed through proceedings in Superior Court brought by a party in interest against the Board and all other parties to the proceedings before the Board, as provided in the Rules of Appellate Procedure of the State of Alaska.


A compensation order becomes effective when filed in the office of the Board, and unless proceedings to appeal it are instituted, it becomes final on the 31st day after it is filed.


CERTIFICATION

I hereby certify that the foregoing is a full, true and correct copy of the Decision and Order in the matter of Robert J. Lemoine, employee / applicant; v. Otis Engineering Corporation, employer; and Highlands Insurance Co., insurer / defendants; Case No. 8705109; dated and filed in the office of the Alaska Workers, compensation Board in Anchorage, Alaska, this 23rd day of March, 1992.



Dwayne Townes, Clerk
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    �The seven�page evaluation was dated October 7, 1988.


    �We assume these positions were limited to the Juneau labor market.







