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ALASKA WORKERS' COMPENSATION BOARD

PRIVATE 

P.O. Box 25512







Juneau, Alaska 99802-5512

ROBERT WOLFF,
)



)


Employee,
)


  Applicant,
)
DECISION AND ORDER



)


v.
)
AWCB Case No. 9020538



)

STATE OF ALASKA,
)
AWCB Decision No. 92-0072

  DEPARTMENT OF TRANSPORTATION,
)



)
Filed with AWCB Fairbanks


Employer,
)
March 25, 1992



)



and
)



)

SURETY OF ALASKA,
)



)


Insurer,
)


  Defendants.
)

________________________________________)


We met to hear this claim for temporary total disability (TTD) and related benefits in Fairbanks, Alaska on March 3, 1992.  Attorney Chancy Croft represented the applicant employee; and attorney Kris Knudsen, Assistant Attorney General, represented the defendant employer.


ISSUE

Shall we continue this case and, if so, under what terms?


CASE HISTORY AND SUMMARY OF THE EVIDENCE

The employee gradually developed the symptoms of Dupuytren's contracture in his hands while working seasonally as an equipment operator for the State on road maintenance.  He completed a Notice of Injury on August 7, 1990.  His treating physician, George Vrablik, M.D., on August 17, 1990 found his condition to be associated with his manual work operating a chain saw.  The employee filed an Application for Adjustment of Claim dated August 13, 1990.  The employer controverted his benefits on September 18, 1990, pending the opinion of Robert Lipke, M.D., the employer's medical examiner. On October 12, 1990, following a review of the employee's medical records, Dr. Lipke issued a report which identified the employee's condition as a personal health problem, unrelated to his work.


The employee underwent surgical release and excision of his hands on October 10, 1990 and October 24, 1990.  He subsequently recovered the use of his hands and returned to his usual pattern of winter trapping in the remote region around his home in Boundary, Alaska and summer road maintenance work.


The case was set for a hearing on March 3, 1992 to consider the employee's claim for periods of TTD benefits, medical and related benefits, interest, attorney fees, and legal costs.  On the day of the hearing the attorneys for both parties appeared, but no one had received recent contact from the employee, and he did not appear.  The parties commented on the difficulty that the mail plane had been having getting into the isolated region of Boundary.


The attorneys requested a continuance of the hearing in order to present to the employee a partial settlement of his claims.  The state would pay the employee's claims for outstanding medical bills and past compensation.  Future benefits would be left open and unresolved.  As the employee was unavailable to testify or to proceed with either the claim or the proposed settlement, we closed the hearing.


FINDINGS OF FACT AND CONCLUSIONS OF LAW

8 AAC 45.074 provides, in part:


(a)  Continuances, postponements, cancellations, or changes of scheduled hearings are not favored by the board and will not be routinely granted.  The board or its designee will, in its discretion, grant a continuance, postponement, cancellation, or change of a scheduled hearing without a formal hearing only upon good cause shown by the party requesting the continuance, postponement, cancellation, or change.  Good cause exists only when


(1)  a material witness is unavailable on the scheduled date and the taking of the witness' deposition is not feasible. . . .


(5)  irreparable harm will result from a failure to grant the requested continuance. . . .


(d)  if an agreed settlement is reached less than 14 days before a scheduled hearing and . . . .


(2)  it is not in accordance with AS 23.30.012, 8 AAC 45.160 and this subsection, the parties must appear before the board or its designee at the scheduled hearing time to state the terms of the settlement agreement; after the parties have stated the terms of the settlement, a request to continue, postpone, cancel, or change the scheduled hearing may be made in accordance with 8 AAC 45.074; if the board or its designee denies the request to continue, postpone, cancel, or change the scheduled hearing, the hearing will proceed as scheduled.


8 AAC 45.070(a) provides:


Hearings will be held at the time and place fixed by notice served by the board under 8 AAC 45.060(e).  A hearing may be adjourned, postponed, or continued from time to time and from place to place at the discretion of the board or its designee, and in accordance with this chapter.


We do not have specific information concerning the employee's failure to appear for the hearing, but given his isolation and the evidence of difficulty of travel and communications, we find that the employee was unavoidably absent as a material witness.  We conclude that there is good cause to continue this case under 8 AAC 45.074(a)(1).


Although the parties have proposed a settlement, its terms had not been reduced to writing and it had not been approved by the employee.  In accord with AS 23.30.110(c) and 8 AAC 45.074(d)(2) the parties appeared to present the terms on the record.  It is not clear from the record that the employee would actually be waiving rights to any specific claimed benefits in the proposed settlement.  Consequently, we find nothing in 8 AAC 45.074(d)(2) to bar the continuance.


Under our general authority at 8 AAC 45.070 we will continue this hearing for 90 days, retaining jurisdiction over this case, and preserving the employee's Affidavit of Readiness to Proceed.  The parties may submit a Compromise and Release settlement during that time; or either party may request a hearing on the merits of the claim.


ORDER

This case is continued under 8 AAC 45.070 and .074 for 90 days in accord with the terms of this decision.  We retain jurisdiction preserving the employee's Affidavit Of Readiness.


Dated at Fairbanks, Alaska this 25th day of March, 1992.



ALASKA WORKERS' COMPENSATION BOARD



 /s/ William Walters


William Walters,



Designated Chairman



 /s/ John Giuchici


John Giuchici, Member



 /s/ Steve Thompson


Steve Thompson, Member


If compensation is payable under terms of this decision, it is due on the date of issue and penalty of 25 percent will accrue if not paid within 14 days of the due date unless air interlocutory order staying payment is obtained in Superior Court.


APPEAL PROCEDURES

A compensation order may be appealed through proceedings in Superior Court brought by a party in interest against the Board and all other parties to the proceedings before the Board, as provided in the Rules of Appellate Procedure of the State of Alaska.


A compensation order becomes effective when filed in the office of the Board, and unless proceedings to appeal it are instituted, it becomes final on the 31st day after it is filed.


CERTIFICATION

I hereby certify that the foregoing is a full, true and correct copy of the Decision and Order in the matter of Robert Wolff, employee / applicant; v. State of Alaska, DOT, employer; and Surety of Alaska, insurer / defendants; Case No. 9020538; dated and filed in the office of the Alaska Workers' compensation Board in Fairbanks, Alaska, this 25th day of March, 1992.



Marci Lynch, Clerk
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