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ALASKA WORKERS' COMPENSATION BOARD

PRIVATE 

P.O. Box 25512







Juneau, Alaska 99802-5512

DAN C. BIERMAN,
)



)


Employee,
)


  Applicant,
)
DECISION AND ORDER



)


v.
)
AWCB Case No. 8827866



)

CITY & BOROUGH OF SITKA,
)
AWCB Decision No. 92-0073



)


Employer,
)
Filed with AWCB Juneau



)
March 26, 1992


and
)



)

ALASKA NATIONAL INSURANCE COMPANY,     )



)


Insurer,
)


  Defendants.
)

________________________________________)


We met in Juneau, Alaska on 6 February 1992 to determine if Employee is entitled to workers' compensation benefits.  Employee is represented by attorney James W. McGowan.  Defendants are represented by attorney Patrick E. Murphy.  At our request
, the parties submitted their closing arguments in writing.  We closed the record on 20 February 1992 upon receipt of Employee's closing arguments.


Employee is a 47 year‑old police officer with approximately 20 years of law‑enforcement experience in Washington and Alaska.  He went to work for Employer in November 1986 as a uniformed patrolman.  In May 1987 Employee was transferred to investigations where he worked as a detective.  It is not disputed that:


starting in December 1987, Officer Bierman started a series of meetings with City and Borough Assemblyman Thomas Pratt and other municipal officials outside the police department.  In these meetings, Officer Bierman provided information regarding management practices in the Sitka Police Department, which information reflected negatively upon the management of the department by John Newell, the Chief, then and now.

(Employee's brief at 2, footnote deleted.)


In April 1988 Employee's supervisor recommended that Employee be transferred from investigations (detective) back to patrol, and reported to Chief Newell that Employee was undermining the chief's administration and was providing information to individuals outside the police department. (See 28 April 1988 Memo, hearing exhibit No. 8.) Employee was demoted
 to a patrolman on 5 May 1988.  On 19 May 1988 Employee received a verbal reprimand for allowing a loaded pistol to be placed into evidence storage.


On 19 June 1988 Employee reported to the Sitka Community Hospital (SCH) emergency room with hypertension, stress and chest discomfort.  Employee reported to Donald D. Lehmann, M.D., the onset of chest pain several days before the admission, and that the discomfort increased with stress which was occurring at work.  Employee stated his belief that he was "unfairly losing his job."  Dr. Lehmann sedated Employee for two days during which time Employee was to remain off work.


Employee continued to have problems at work.  He received verbal reprimands in July and August 1988 for "mishandled evidence" and a written reprimand for failure to follow orders in September.


Employee was admitted to the hospital again on 24 October 1988 with continuous chest pain, a sleep disorder and hypertension.  A heart attack and esophageal/gastric causes for the pain were ruled out.  Employee was off work for one week.  On 1 December 1988 a civilian informant's roommate reported that Employee had been meeting with the informant concerning drug activity in Sitka.  Employee was accused of giving the informant information about a drug bust and spending unreported time with her while on duty.  The informant accused Employee of giving her money to purchase a gram of marijuana from him on one occasion, and receiving a gram of marijuana from her as a gift on two or three other occasions.  Employee denied the allegations of impropriety.  Employee was admitted to SCH again on 18 December 1988 with depression, borderline hypertension, prostatitis and cigarette abuse.  Employee again reported problems with sleeping.  At the time of admission, Employee dated the onset of his problems to an "extremely stressful" work situation on 9 May 1988.  Employee related this date to his demotion from detective to patrolman. (Lehmann's medical history and physical examination report, 18 December 1988.  Employee has not returned to work as a police officer.


Employee filed a Report of Occupational Injury or Illness form on 20 January 1989 in which he claimed an injury occurred on 18 December 1988.  The injury is listed as "severe depression and stress reaction" due to stress at work.  Employee seeks temporary and permanent disability compensation, medical care, a determination of his compensation rate, reemployment benefits, payment of a penalty, and attorney's fees and costs.  On 24 February 1989 Defendants controverted all benefits on the grounds that Employee did not incur an injury in the course and scope of his employment, that Employee is not disabled, and that Employee did not incur any unusual stress.


FINDINGS OF FACT AND CONCLUSIONS OF LAW


Date of Injury

The Alaska Workers' Compensation Act (AWCA) underwent substantial modifications in 1988.  The definition of "injury" as it relates to mental injuries caused by mental stress was modified effective 1 June 1988.
  The "presumption of compensability" in AS 23.30.120, as it relates to mental injuries resulting from work related stress, was also amended but it became effective 1 July 1988.
 Therefore, in order to determine which version of the AWCA to apply, we mast first determine Employee's date of injury.


AS 23.30.265(17) as in effect until the 1988 amendment provided in pertinent part:


"injury" means accidental injury or death arising out of and in the course of employment, and an occupational disease or infection which arises naturally out of the employment or which naturally or unavoidably results from an accidental injury, and includes breakage or damage to eyeglasses, hearing aids, dentures, or any prosthetic devices which function as part of the body and further includes an injury caused by the wilful act of a third person directed against an employee because of the employment.


Effective 1 June 1988, the following was added:


"injury" does not include mental injury caused by mental stress unless it is established that (A) the work stress was extraordinary and unusual in comparison to pressures and tensions experienced by individuals in a comparable work environment, and (B) the work stress was the predominant cause of the mental injury; the amount of work stress shall be measured by actual events; a mental injury is not considered to arise out of or in the course of employment if it results from a disciplinary action, work evaluation, job transfer, layoff, demotion, termination or similar action, taken in good faith by the employer.


Employee testified that his stress, which he described as nervousness, a lack of self‑confidence, etc., began during the first part on 1988 and that it "occurred over a period of months or possibly a year." (Employee dep. at 4‑5.)  On further cross‑examination, Defendants elicited the following exchange about Employee's problems at work:


Q.  By that I mean areas where you felt you were treated unfairly for example.


A.  Oh, I suppose.


Q.  [C]an you look back to a period of time at the Sitka Police Department that was a happy time for you?


A.  Sure.


Q.  When would that be?


A.  From the time I started until the beginning of last year (1988].


Q.  Were there any personnel changes?


A.  Well, yeah, there are always personnel changes going on.


Q.  Well do you know which personnel changes occurred in early '88, and if so do you think that had any influence on your stress?


A.  Yes.


Q.  And what changes were they, what influence did it have?


A.  Well in May of '88 I was transferred out of investigations.


Q.  And did that make you unhappy?


A.  Very much so.


Q.  Why was that?


A.  Because I was a good investigator.


Q.  Do you feel it was a punishment?


A.  Oh, probably.


Q.  Why would they have punished you?


A.  Well there was a lot of conflict going on within the department then, there was a lot of inquiry going on from the City fathers and such, and myself along with a few others were accused of causing those problems, and that was the basic reason they gave for my transfer.


At hearing, Employee's wife, a Registered Nurse, testified about Employee's mental and physical status during the period January through May 1988.  She testified that Employee had a loss of confidence in himself during the period, that he indicated he was experiencing stress, that he was red in the face and had an upset stomach.  After Employee was transferred out of the detective's position his defenses and coping skills were reduced, things irritated him, he was withdrawn, he talked less and refused to discuss his problems.  Mrs. Bierman stated there were no other family problems causing Employee to react in this way.  She also testified that in May she started taking Employee's blood pressure every day, and that it was high.


Based on Employee's testimony, Mrs. Bierman's testimony, and the admissible medical records
 we find Employee’s "injury" was an ongoing process which began not later than 9 May 1988 when he was involuntarily transferred back to patrolman, and continued until he was hospitalized in December 1988.  The injury was a result of the stress employee experienced at work and culminated in his seeking medical care for stress related symptoms at the SCH emergency room in June, October and December 1988.  Although Employee first was taken off work for stress‑related symptoms in June 1988, we find the injury process started on 9 May 1988.  Accordingly, we find we should apply the AWCA as in effect immediately before I June 1988.


Work‑Related Injury

AS 23.30.120(a) provides in pertinent part: "In a proceeding for the enforcement of a claim for compensation under this chapter it is presumed, in the absence of substantial evidence to the contrary, that (1) the claim comes within the provisions of this chapter...."


Employee's claim is subject to the presumption of compensability set out in AS 23.30.120(a).  Before the presumption attaches, a preliminary link must be established between the disability and the employment. Burgess Construction v. Smallwood (Smallwood II, 623 P.2d 312, 316 (Alaska 1981).  The presumption applies to the original injury, the work relationship of the injury, and continuing symptoms.  Wien Air Alaska v. Kramer, 807 P.2d 471, 473‑4 (Alaska 1991).  See also Rogers Electric Co. v. Kouba, 603 P.2d 909, 911 (Alaska 1979).


To make a prima facie case, the employee must present some evidence (1) that he has an injury, and (2) that an employment event or exposure could have caused it.


If the employee makes a prima facie case of work relatedness, the presumption of compensability attaches and shifts the burden of production to the employer.  Veco, Inc. v. Wolfer, 693 P.2d 865, 870 (Alaska 1985).  The employer must present substantial evidence to overcome the presumption.  Substantial evidence is such relevant evidence as a reasonable mind might accept as adequate to support a conclusion.  Fireman's Fund Am. Ins Cos. v. Gomes, 544 P.2d 1013, 1015 (Alaska 1976) (quoting Thornton v. Alaska Workmen's Comp. Bd., 411 P.2d 209, 210 (Alaska 1966)).  An employer can overcome the presumption of compensability by presenting substantial evidence that either (1) provides an alternative explanation which, if accepted, would exclude work related factors as a substantial cause of the disability; or (2) directly eliminates any reasonable possibility that employment was a factor in causing the disability.  An alternative explanation for the cause of a disease or injury must provide a reasonable basis on which to conclude that the disability was not work related. Grainger v. Alaska Workers' Compensation Board, 805 P.2d 976, 977 (Alaska 1991).  If the presumption of compensability has been successfully rebutted, the presumption drops out and the claimant must prove all elements of the claim by a preponderance of the evidence.  Veco at 870.


As we indicated above, AS 23.30.120 was amended on 1 July 1988 by adding a new subsection (c) which provides that the presumption of compensability does not apply to a mental injury resulting from work‑related stress.  Because we have determined Employee's injury occurred before June 1988, AS 23.30.120(c) is inapplicable.  In a discussion of the law in effect prior to the 1988 amendment, the Alaska Supreme Court explicitly rejected the “unusual stress in the profession" test, or any other objective threshold requirements for stress and mental injury claims.  The court determined that a mental injury claim should be analyzed the same way as any other claim for workers' compensation benefits, reasoning that the employer "takes the employee as he finds him."  Furthermore, the court added that "egg‑shell" claimants should not be precluded from recovery solely because they succumb to stressful job conditions to which others in the profession do not succumb. Grainger v. Alaska Workers' Comp.  Bd., 805 P.2d 976, 978 (Alaska 1991).


At hearing Employee cited numerous instances of events which where stressful to him, including the demotion to patrolman; his perception of religious discrimination by the Chief of Police; lack of storage space after his transfer which made it necessary for him to take evidence home to work on, and resulted in reprimands; learning he was on a "hit‑list" of police officers who were causing problems; accusations related to his discussions with city‑counsel members about the operation of the police department; being told he was being "set up"; being informed his telephone conversations at home with a city council member were being listened to on a Scanner and reported to the Chief; being required to re‑write reports unnecessarily; and eventually the failure by other police officers to provide back‑up (emergency assistance)  when he requested it.  Employee denied the existence of other

stressors in his life which would have caused his medical problems.  Employee's testimony about the effects the stress had on him and the absence of stress at home was corroborated by Mrs. Bierman,


In a letter dated 14 June 1989 Dr. Lehmann stated:


If indeed, Mr. Bierman has told me the truth, as I believe he has, he certainly did incur unusual stress while on the job, and I believe that this resulted in injury to him.  I do not believe that Mr. Bierman is disabled from working.  I do believe that he will never be able to return to work as a police officer for Sitka Police Department.

During Employee's hospitalization in December 1988, he came under the care of Michael J. Boyd, Ph.D., of the Sitka Mental Health Clinic.
  Dr. Boyd last saw Employee on 27 March 1989.  The intake summary prepared by Dr. Boyd indicates in part:


On May 9th of 1988 he was reduced to rank and pay from a detective to a patrol man which he feels was completely unfair.  He indicates that since that time, he has been harassed and abused by the management of the police department and has received almost weekly reprimands both verbal and written.


When I saw Mr. Bierman in the hospital, he appeared unshaven and disheveled and presented with flat affect.  He maintained very low eye contact, chain smoked, and spoke in low tones.


Assessment:  He continues to present with a fairly flat affect and probably has some depression.  At this point there is some question in my mind whether or not he is manipulating for some sort of mental health retirement as a way of extracting himself from the difficulties that he is in at the police department.


In his letter dated 24 June 1989 Dr. Boyd stated that Employee was suffering from "anxious depression.  The symptoms that he described were almost phobic in nature ...."  Dr. Boyd suggested that leaving Sitka and settling somewhere else would help to reduce the amount of ongoing stress from which Employee suffers.  "Concerning the cause of his condition, certainly the focal point of his concerns and his suspicions is the Sitka Police Department.  In addition to that there appears to be a temporal relationship between Mr. Bierman's anxiety and problems that he was having within Sitka Police Department."


Dr. Boyd concluded that "it appears that Mr. Bierman did obtain this condition within the course of his employment.... I can not comment on whether this condition constitutes an 'injury'.  It is apparent to me, however, that he did incur unusual stress within the psychological definition of that word.  It is my belief also that his condition certainly did disable him from working." (Boyd letter 24 June 1989.)


John E. Hamm, M.D., is a board certified psychiatrist.  He examined Employee in October 1991 at the request of Defendants.  He reviewed the records provided, interviewed Employee for over an hour, and administered two psychological tests.  He diagnosed an adjustment disorder with anxiety and depressive symptoms, in remission.  He concluded that at the time of the examination, Employee's sleep problems were more related to the sleep disorder than to the adjustment disorder or depression.  Employee's sleep is improved with his use of medications.  He reported and testified that the tests he administered indicated that employee exaggerated his symptoms somewhat in order to appear more disabled. concluded:


Mr. Bierman does not have any specific psychiatric condition at the present time.  If he were to return to the Sitka Police Department, however, he would again experience anxiety and discomfort and have some physical symptoms of anxiety.  However, he is certainly capable of performing the duties of a police officer in some other location.  He is also capable of performing in a continuous gainful manner in some other type of employment if he so desires.


We find Employee has presented sufficient evidence to raise the presumption of compensability.  We rely on the testimony of Employee and Mrs. Bierman about the relationship between his stress and his job, and the medical evidence described above.


We find Defendants have failed to present the substantial evidence necessary to overcome the presumption.  Defendants have presented no evidence which excludes work‑related factors as a substantial cause of Employee's disability, and no evidence directly eliminates employment as a factor in causing the disability.  Accordingly, we find Employee sustained a stress related injury in the course of his employment.


Medical Care

Because we have determined Employee suffered a work related injury, Defendants are responsible for reasonable and necessary medical care which the nature of the injury and the process of recovery require.  AS 23.30.095(a).


Compensation Rate

AS 23.30.220(a) provides in pertinent part:


The spendable weekly wage of an injured employee at the time of an injury is the basis for computing compensation.  It is the employee's gross weekly earnings mines payroll tax deductions.  The gross weekly earnings shall be calculated as follows: (1) the gross weekly earnings are computed by dividing by 100 the gross earnings of the employee in the two calendar years immediately preceding the injury....


We have Employee's tax returns for 1986 through 1990.  Because Employee was injured in 1988, his gross weekly earnings (GWE) is based upon his income in 1986 and 1987.  In 1986 Employee earned $27,250.  In 1987 Employee earned $37,569.  We find Employee's GWE is $648.19 ($64,819 ( 100).  Using the 1988 compensation rate table, we find the compensation rate for a married employee with one dependent child is $422.29.


Disability Compensation

AS 23.30.185 as in effect at the time of Employee's injury provided: In case of disability total in character but temporary in quality, 80 percent of the injured employee's spendable weekly wages shall be paid to the employee during the continuance of the disability.


The available medical records are unanimous in agreement that Employee is unable to return to work as a police officer with the Sitka Police Department.  The medical evidence also indicates that Employee is now able to engage in employment.  Employee's tax returns indicate that Employee received unemployment compensation in 1989 and 1990, but we do not know the period for which that benefit was received.
  In fact, Employee owns some construction equipment, and earned $7,677 in 1989 (we do not allow a deduction for depreciation as does the IRS) and $4,984 in 1990.  On 14 June 1987 Dr. Lehmann stated Employee was not disabled from working.  In his 30 October 1991 report Dr. Hamm concluded Employee was capable of working as a police officer somewhere other than Sitka, and that he could be gainfully employed in another type of employment.


We find that Employee is entitled to temporary total disability (TTD) compensation for the 3‑day period he was off work in June 1988 and the period 24 October through 31 October 1989, while he was off work due to his October 1988 hospitalization.  We find Employee is also entitled to TTD compensation for the period beginning on 18 December 1988 as a result of his hospitalization for depression and continuing through 14 June 1989, or until he returned to work in construction, (assuming he did not collect unemployment insurance during that period.)
  It appears, based upon the medical and other evidence available, Employee is entitled to temporary partial disability (TPD) compensation for a period after he began working in construction.  We direct the parties to confer and attempt to reach agreement about Employee's entitlement.  We will retain jurisdiction toto TTD and TPD compensation. resolve any dispute.


Penalty

Defendants controverted Employee's claim on 24 February 1989.  No penalty is payable.  AS 23.30.155(e).


Collateral Estoppel

In view of our findings, the collateral estoppel issue raised by Employee is moot.  We decline to address the issue.


Vocational Rehabilitation

AS 23.30.041(c) as in effect at the time of Employee's injury provided in part: "If an employee suffers a permanent disability that precludes return to suitable gainful employment, the employee is entitled to be fully evaluated for participation in a rehabilitation plan within 90 days after the date of injury."


The available medical evidence does not appear to support the proposition that Employee has a permanent impairment that precludes his return to suitable gainful employment.  However, factors other than Employee's medical condition may have a bearing on Employee's entitlement.  If Employee wishes to pursue vocational rehabilitation, he should not be precluded from doing so by the 90 day requirement, due to the delay in determining the compensability of his claim.  To pursue this benefit, Employee should contact Employer and request assignment of a qualified rehabilitation professional (QRP) to perform the evaluation.  The QRP and the Reemployment Benefits Administrator have the authority to made the initial determination of Employee's entitlement to this benefit; we have the authority to review those determinations.


Attorney's Fees and Costs

AS 23.30.145(a) provides:


Fees for legal services rendered in respect to a claim are not valid unless approved by the board, and the fees may not be less than 25 per cent on the first $1,000 of compensation or part of the first $1,000 of compensation, and 10 percent of all sums in excess of $1,000 of compensation.  When the board advises that a claim has been controverted, in whole or in part, the board may direct that the fees for legal services be paid by the employer or carrier in addition to compensation awarded; the fees may be allowed only on the amount of compensation controverted and awarded.  When the board advises that a claim has not been controverted, but further advises that bona fide legal services have been rendered in respect to the claim, then the board shall direct the payment of the fees out of the compensation awarded.  In determining the amount of fees the board shall take into consideration the nature, length and complexity of the services performed, transportation charges, and the benefits resulting from the services to the compensation beneficiaries.


Employee seeks payment of his attorney's fee of $8,900 for 89 hours at $100 per hour and paralegal fees of $195 for 3.9 hours at $50 per hour.  Employee also seeks payment of his costs of $541.17 for long distance telephone calls ($68.19), deposition transcription costs ($33.54), copies of medical records ($10) and transportation and travel expenses to attend the hearing ($429.44).


Defendants object to an award of attorney's fees in excess of the statutory minimum fee on the ground that Mr. McGowan's affidavit was not filed three days before hearing, as required by 8 AAC 45.180(b), and because the itemization is handwritten and in abbreviated form.


We find Defendants controverted Employee's claim and that he is entitled to an award of attorney's fees under AS 23.30.145(a).


Although we are able to read and understand Mr. McGowan's itemization of services, some clarification is needed.  Time was expended on conferences with Employee and others, telephone calls, preparation for depositions, preparation of pleadings, attending prehearing conferences, reviewing medical and other records, and preparation for and attending the hearing.


We may waive our procedures if manifest injustice to a party would result from a strict application of our regulation. 8 AAC 45.195.  We find manifest injustice would result in this case if we failed to waive the filing deadline for filing the request for attorney's fees.  We so find because of Mr. McGowan's inexperience in practicing before the AWCB, because of the lack of prejudice to Defendants, and because of the need to adequately compensate applicants counsel to ensure the availability of qualified attorneys to represent injured workers.  Accordingly, we waive the requirement in AS 23.30.180(b) that the attorney's fee affidavit be filed three days before hearing.


Apparently, Mr. McGowan has represented Employee since November 10, 1988.  It is apparent some of the items included in the itemization of services are not related to this AWCB proceedings.  The first clear reference to our proceedings is on 15 March 1989; this is a relatively long time for resolution of a workers' compensation dispute.  The nature of the services are not unusual, however, the issues were made relatively complex by the nature of the dispute and the change of law in 1988.  Employee's entitlement to any benefits has been vigorously disputed and Mr. McGowan was successful in obtaining the benefits sought.  Applying the nature‑length‑complexity and benefits test in AS 23.30.145(a) we find Employee is entitled to an attorney's fee in excess of the statutory minimum fee.


We will deduct 13.4 hours from the fee request for time Mr. McGowan spent representing Employee prior to 15 March 1989.  We will award an attorney's fee of $7,560 (89 hours ‑ 13.4 hours X $100).  We direct Mr. McGowan to carefully review his attorney's fee itemization and determine if this fee accurately represents the time he expended in representing Employee is his workers' compensation claim.  If not, he should notify Defendants of the correct number of hours, whether it is more or less than the 75.6 hours we have calculated, and provide an amended affidavit.  Defendants should pay Mr. McGowan in accord with this decision at $100 per hour.  We will retain jurisdiction to resolve any dispute about Mr. McGowan's attorney's fee.  We find Employee is entitled to payment of the paralegal fees of $195.  The costs itemized may be reimbursed under our authority in 8 AAC 45.180(f).  We find Employee is entitled to payment of his costs under that authority.  We will deduct $21.15 from the itemization for costs incurred before 15 March 1989 and award costs of $520.02 ($541.17 ‑ $21.15).  The parties should follow the same procedures regarding costs as we set out for Mr McGowan's fees.  We will retain jurisdiction to resolve any dispute about costs.


ORDER


1.  Defendants shall pay the cost of Employee's medical care.


2.  Defendants shall pay Employee temporary total disability compensation at the rate of $422.29 for the periods 20 June through 22 June 1988, 24 October through 31 October 1988, and 18 December 1988 through 14 June 1989, in accord with this decision.  We retain jurisdiction to resolve any dispute about the periods of temporary total disability compensation to which Employee is entitled and to award temporary partial disability compensation.


3.  Employee's claim for payment of a penalty is denied and dismissed.


4.  Employee is not barred from proceeding with a claim for vocational rehabilitation in accord with this decision.


5.Defendants shall pay Employee's attorney's fees in the amount of $7,560 and costs of $520.02; we retain jurisdiction to resolve any remaining dispute about the correct amount of attorney's fees and costs due in accord with this decision.  Defendants shall pay Employee's paralegal fees of $195.


Dated at Juneau, Alaska this 26th day of March 1992.



ALASKA WORKERS' COMPENSATION BOARD



 /S/ LAWSON N. LAIR



Lawson N. Lair,



Designated Chairman,



 /S/ DAVID W. RICHARDS


David W. Richards, Member


If compensation is payable under terms of this decision, it is due on the date of issue and penalty of 25 percent will accrue if not paid within 14 days of the due date unless an interlocutory order staying payment is obtained in Superior Court.


APPEAL PROCEDURES

A compensation order may be appealed through proceedings in Superior Court brought by a party in interest against the Board and all other parties to the proceedings before the Board, as provided in the Rules of Appellate Procedure of the State of Alaska.


A compensation order becomes effective when filed in the office of the Board, and unless proceedings to appeal it are instituted, it becomes final on the 31st day after it is filed.


CERTIFICATION

I hereby certify that the foregoing is a full, true and correct copy of the Decision and Order in the matter of Dan Bierman, employee / applicant; v. City & Borough of Sitka, employer; and Alaska National Insurance Co., insurer / defendants; Case No. 8827866; dated and filed in the office of the Alaska Workers' Compensation Board in Juneau, Alaska, this 26th day of March, 1992.



Bruce Dalrymple
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    �The proceedings lasted until after midnight.





    �Although patrolmen and detectives are paid at the same, detectives do not work shifts, do not wear uniforms, and their jobs are generally considered to be more prestigious.


    �The amendment to the definition of "injury" is contained in Section 42 of 79 SLA 1988.  The effective date of section 42 of the Act is 1 June 1988.  Id. at Section 51.





    �The amendment to AS 23.30.120 is contained in Section 21 of 79 SLA 1988.  Section 21 of the act is effective 1 July 1988.  Id. at Section 52.


    �Defendants asserted their right to cross�examine the authors of all medical records, i.e., a "Smallwood objection." 8 AAC 45.900(a)(11). John Hamm, M.D., was the only physician deposed.  At hearing, Defendants stipulated that we could consider Dr. Lehmann's records but argued we should not rely on them because he is a general practitioner, not a psychiatrist.


    �Should it ultimately be determined that the AWCA, as amended in 1988, is applicable, Employer's "good faith" will be called into issue.  AS 23.30.265(17).  Should re�hearing become necessary, the submission of additional evidence, such as the results of Mr. Burton's investigation, may be of assistance in resolving that issue.


    �Although Defendants raised a "Smallwood" objection to all the medical evidence, they waived the objection as to Dr. Boyd's records by relying on them in closing argument.


    �No temporary total disability compensation is payable to an employee for any week in which unemployment benefits are paid.  AS 23.30.187.


    �In the past, we have held that employees are entitled to temporary partial disability compensation during periods they received unemployment compensation at a rate which was less than their GWE.







