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ALASKA WORKERS' COMPENSATION BOARD

PRIVATE 

P.O. Box 25512







Juneau, Alaska 99802-5512

DAVID E. KELLEY,
)



)


Employee,
)


  Applicant,
)
DECISION AND ORDER



)


v.
)
AWCB Case No. 8813380



)

SONIC CABLE TV OF ALASKA,
)
AWCB Decision No. 92-0074



)


Employer,
)
Filed with AWCB Anchorage



)
March 27, 1992


and
)



)

ALASKA NATIONAL INS. CO.,
)



)


Insurer,
)


  Defendants.
)

________________________________________)


We heard this matter in Anchorage, Alaska on December 11, 1991.  Attorney Michael J. Jensen represented the employee.  Attorney James E. Bendell represented the employer and its insurer.  At the request of the parties, the record remained open at the conclusion of the hearing to permit the submission of additional evidence.


Some of the evidence and a request to strike testimony were received from the employee an January 2, 1992.  Additional evidence and an opposition to the request to strike testimony were received from the insurer on January 10, 1992.  The matter was ready for decision and we closed the record on January 29, 1992, the next time we met following receipt of the evidence and briefs.


This matter came before us on remand from the Alaska Superior Court.  In our original decision and order, we affirmed the Reemployment Benefits Administrator's determination that the employee was ineligible for reemployment benefits.  Kelley v. Sonic Cable Television of Alaska, AWCB No. 89‑0169 (July 6, 1989).  In the course of that hearing, we denied the employee an opportunity to present evidence which had not been before the RBA at the time of eligibility determination.  The employee successfully challenged that denial before the Superior Court.


The Court's opinion an appeal stated:


This court therefore remands this matter to the [Board] with directions to conduct a hearing at which both the claimant and the employer may present evidence in respect to the claim.  While this court is specifically not requiring the Board to necessarily conduct a de novo hearing as to all issues, but is only requiring the Board to conduct a hearing under AS 23.30.110 consistent with the requirements of due process, the court does suggest a process and procedure which is as summary and simple as possible . . . .


The court also explained its expectations of how certain allegations of factual inaccuracies in the rehabilitation specialist's report could be resolved:


If the Board finds that [the employee's] claims merit further review, the most expeditious procedure may be to remand this matter to the [RBA] with directions to have the rehabilitation specialist examine [the employee's] claims.  The rehabilitation specialist will then have the options of altering his report if [the] claims are correct, resubmitting his report if after investigation he finds [the] claims to be without merit, or finding that [the] claims, even if correct, do not alter his ultimate conclusions regarding eligibility.

Kelley v. Sonic Cable Tel. of Alaska,  3 AN 89‑6531 (Alaska Super. Ct. February 19, 1991).


In our decision and order outlining the procedures we would follow at this hearing we stated:


Based on the Court's statement that a de novo hearing on all issues is not required, and its suggested procedure, we adopt the following hearing format:


1.  Since a hearing on all issues was not required, we limit the issues to those raised at the original review hearing.


2.  Since a de novo hearing was not required, we shall rely an the evidence presented to the RBA and any new evidence presented by the employee and employer at our hearing.  New evidence must be relevant to the allowed issues and fall within the limits defined by the employee in his offer of proof.


3.  Should we conclude that the employee's claim merits further review, we shall remand the matter to the RBA to have the rehabilitation specialist reexamine the employee's claim.

Kelley v. Sonic Cable Television of Alaska, AWCB No. 91‑0233 (August 30, 1991).


ISSUES

1.  Whether hearing testimony should be stricken.


2.  Whether the employee's claim, that the RBA's determination of eligibility for benefits was based on inaccurate information, merits further review.


FINDINGS OF FACT AND CONCLUSIONS OF LAW

1. Request to strike hearing testimony

In accord with the Superior Court's remand, we allowed the employee and insurer to present evidence relating to the accuracy of the information upon which the RBA based his determination of the employee Is ineligibility for benefits.  At the specific request of the employee, the record remained open to permit the parties to obtain and submit the case notes of the rehabilitation specialist who handled the employee's claim, Duane Mayes.  Mayes testified at hearing that he had not been asked to obtain his case notes pertaining to the employee's claim from his previous employer.  Mayes also addressed the substance of the employee's contention that inaccurate information had been conveyed to the RBA by Mayes.


After submission of the case notes, the employee submitted a "motion" to strike Mayes' testimony.  Apparently, he believes we should strike Mayes' testimony, and rely only on the case notes, because of discrepancies between the substance of the testimony and the case notes.  He cited no authority for that remedy.


The insurer submitted a memorandum opposing the request to strike testimony.  It disagreed with the employee's characterization of any discrepancies between the testimony and the case notes.  The insurer also argued that any discrepancies could be considered in weighing Mayes’ testimony but would not constitute grounds for striking the testimony. we agree with the insurer's analysis.  The employee's request that we strike Mayes' testimony is denied and dismissed.


2. Whether the claimed inaccuracies merit further review.


The employee testified that Mayes’ report, which had been submitted to the RBA and upon which the RBA based his determination of ineligibility for reemployment benefits, contained significant inaccuracies.  Both he and witness Richard Moore testified that Mayes' report to the RBA misrepresented the duties of the Veterans of Foreign Wars state quartermaster.  The employee also stated that Mayes' report incorrectly ascribed to him experience and abilities based on misunderstandings of other jobs he held prior to his injury.


Mayes testified that his report accurately reported the experience and job skills described to him by the employee in several meetings.  He challenged the employee's contention that he had only met with the employee twice, for brief periods, and had not solicited the employee’s opinions on the content of his report to the RBA.  Mayes stated he had no prior experience with VFW jobs and consequently went over them in detail with the employee in the course of identifying similar jobs in the labor market.  He also testified that he had absolutely no reason to exclude the employee's opinions or to misreport what the employee told him about job skills and previous employment.


As directed by the Court's remand, we have examined the testimony and written evidence submitted in order to judge whether the inaccuracies claimed by the employee merit further review.  In considering that question, we have interpreted the phrase "merit[ing] further review" to require that the employee supply some evidence that inaccurate information, material to the ultimate determination of ineligibility for benefits, was communicated to the RBA.  We did not view the Court's remand as requiring us to resolve those issues finally by a preponderance of the evidence at this juncture.


Based on our review, we find the employee has provided some evidence that mistaken information concerning the nature of his prior work experience and skills was contained in the evaluation report submitted to the RBA.  We find that evidence material to the RBA's ultimate determination that the employee was ineligible for reemployment benefits.  We conclude, therefore, that consistent with the Court's remand we must remand this matter to the RBA.  The RBA should return the employee's claim to the assigned rehabilitation specialist.  The specialist should be directed to consider the additional evidence produced.  After considering the employee's claim in light of the new evidence, the specialist should then submit an evaluation report to the RBA.  The RBA should direct the specialist to explain any impacts the new evidence had upon the report's conclusions.


ORDER

This matter is remanded to the Reemployment Benefits Administrator with directions to have the assigned rehabilitation specialist reexamine the employee's claim for reemployment benefits and submit an evaluation report with any required explanations.


Dated at Anchorage, Alaska this 27th  day of March, 1992.



ALASKA WORKERS' COMPENSATION BOARD



 /s/ Paul F. Lisankie


Paul F. Lisankie,



Designated Chairman



 /s/ Michael A. McKenna


Michael A. McKenna, Member


If compensation is payable under terms of this decision, it is due on the date of issue and penalty of 25 percent will accrue if not paid within 14 days of the due date unless an interlocutory order staying payment is obtained in Superior Court.


APPEAL PROCEDURES

 A compensation order may be appealed through proceedings in Superior Court brought by a party in interest against the Board and all other parties to the proceedings before the Board, as provided in the Rules of Appellate Procedure of the State of Alaska.


A compensation order becomes effective when filed in the office of the Board, and unless proceedings to appeal it are instituted, it becomes final on the 31st day after it is filed.


CERTIFICATION

I hereby certify that the foregoing is a full, true and correct copy of the Decision and order in the matter of David E. Kelley, employee / applicant; v. Sonic Cable TV of Alaska, employer; and Alaska National Insurance Co., insurer / defendants; Case No.8813380; dated and filed in the office of the Alaska Workers' Compensation Board in Anchorage, Alaska, this 27th day of March, 1992.



Dwayne Townes, Clerk
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