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ALASKA WORKERS' COMPENSATION BOARD

PRIVATE 

P.O. Box 25512







Juneau, Alaska 99802-5512

ALFRED E. MEAD,
)



)


Employee,
)


  Applicant,
)
INTERLOCUTORY



)
DECISION AND ORDER


v.
)



)
AWCB Case No. 8411403

WILDER CONSTRUCTION CO.,
)



)
AWCB Decision No. 92-0075


Employer,
)



)
Filed with AWCB Anchorage


and
)
March 27, 1992



)

WAUSAU INSURANCE CO.,
)



)


Insurer,
)


  Defendants.
)

________________________________________)


The employee's claim was set for hearing on March 12, 1992.  The employee was represented by attorney Chancy Croft, and the employer and insurer were represented by attorney James Pentlarge.


At the beginning of the hearing, the parties asked whether it was necessary to appear for this matter since the only disputed issue set for hearing was attorney's fees, and the employer had already paid an attorney's fee to resolve the matter.  We inquired whether the employer paid the amount requested by the employee's attorney in the matter, or whether the amount paid was a compromise.  The employer responded that the amount paid was a compromised amount since the employer's position had been the employee's attorney was owed nothing.


On this basis, we determined a dispute existed regarding the amount to be paid, and we ordered the parties to submit a partial compromise and release.  After the parties explained the settlement terms, we canceled the hearing by oral order.  Our cancellation is memorialized here.


FINDINGS OF FACT AND CONCLUSIONS OF LAW

The cancellation of the scheduled hearing was granted under AS 23.30.110(c), 8 AAC 45.070(d)(2) and 8 AAC 45.074(a)(6).  AS 23.30.110(c) states in pertinent part:


After a hearing has been scheduled, the parties may not stipulate to change the hearing date or to cancel, postpone, or continue the hearing, except for good cause as determined by the board. . . If a settlement agreement is reached by the parties less than 14 days before the hearing, the parties shall appear at the time of the scheduled hearing to state the terms of the settlement agreement.


In addition, board regulation 8 AAC 45.070 states:


(d)  If an agreed settlement is reached less than 14 days before a scheduled hearing and . . .


(2)  it is not in accordance with AS 23.30.012, 8 AAC 45.160 and this subsection, the parties must appear before the board or its designee at the scheduled hearing time to state the terms of the settlement agreement; after the parties have stated the terms of the agreement, a request to continue, postpone, cancel, or change the scheduled hearing may be made in accordance with a AAC 45.074; if the board or its designee denies the request to continue, postpone, cancel, or change the scheduled hearing, the hearing will proceed as scheduled.


Regulation 8 AAC 45.074 provides in part:


(a)  Continuances, postponements, cancellations, or changes of scheduled hearings are not favored by the board and will not be routinely granted.  The board or its designee will, in its discretion, grant a continuance, postponement, cancellation, or change of a scheduled hearing without a formal hearing only upon good cause shown by the party requesting the continuance, postponement, cancellation, or change.  Good cause exists only when . . .


(6)  an agreed settlement has been reached by the parties less than 14 days before a scheduled hearing, but it does not conform to 8 AAC 45.070(d)(1).


Based on the parties' representations, we found the parties had agreed to settle their dispute less than 14 days before the scheduled hearing.  Because the final written agreement had not been executed by the parties, we found the agreement did not conform to the requirements of 8 AAC 45.070(d)(1).  Accordingly, we determined that good cause existed to cancel the hearing.  AS 23.30.110(c); 8 AAC 45.074(a)(6).


Although we gave oral consent to the parties' agreement,it is not valid until the written agreement is approved.  AS 23.30.012 states in part. "[T]he employer and employee. . . have a right to reach an agreement in regard to a claim . . . but a memorandum of the agreement in a form prescribed by the board shall be filed with the board.  Otherwise, the agreement is void for any purpose."


Since we canceled the hearing, all the affidavits of readiness for hearing are rendered inoperative.  If the settlement agreement is not approved after submission, the employee must file another affidavit of readiness for hearing within the time limits set by AS 23.30.110(c) to avoid possible dismissal of his claim.  Section 110(c) provides in relevant part: "If the employer controverts a claim on a board‑prescribed controversion notice and the employee does not request a hearing within two years following the filing of the controversion notice, the claim is denied."  See Adams v. Valdez Outfitters, AWCB No. 90‑0111 (May 23, 1990); aff'd 3 AN 90‑5336 CI (Alaska Super Ct.  July 16, 1991).


ORDER

The scheduled March 12, 1992 hearing on the employee's claim is canceled.  The affidavits of  readiness for hearing are rendered inoperative.  The parties shall file a written Compromise and Release agreement under AS 23.30.012.


Dated at Anchorage, Alaska this 27th day of March, 1992.



ALASKA WORKERS' COMPENSATION BOARD



 /s/ M.R. Torgerson


M.R Torgerson,



Designated Chairman



 /s/ Michael A. McKenna


Michael A. McKenna, Member


If compensation is payable under terms of this decision, it is due on the date of issue and penalty of 25 percent will accrue if not paid within 14 days of the due date unless an interlocutory order staying payment is obtained in Superior Court.


CERTIFICATION

I hereby certify that the foregoing is a full, true and correct copy of the Decision and Order in the matter of Alfred E. Mead, employee / applicant; v. Wilder Construction Co., employer; and Wausau Insurance Co., insurer / defendants; Case No. 8411403; dated and filed in the office of the Alaska Workers’ Compensation Board in Anchorage, Alaska, this 27th day of March, 1992.



Dwayne Townes, Clerk
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