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ALASKA WORKERS' COMPENSATION BOARD

PRIVATE 

P.O. Box 25512







Juneau, Alaska 99802-5512

ALLEN C. WOODBURN,
)



)


Respondent,
)


  Applicant,
)
DECISION AND ORDER 



)


v.
)
AWCB Case No. 9003940



)

ARCTIC BROADCASTING ASSOCIATION,
)
AWCB Decision No. 92-0085



)


Employer,
)
Filed with AWCB Anchorage



)
April 7, 1992


and
)



)

PREFERRED RISK MUTUAL,
)



)


Insurer,
)


  Petitioners.
)

                                                                                  )


On March 25, 1992, at Anchorage, Alaska we heard Petitioners' request that we order Employee to sign and relinquish to Petitioners the check issued by Alaska National insurance Company and made payable jointly to Employee and Preferred Risk Mutual.  Employee, who represented himself, participated telephonically from his home in Clackamas, Oregon.  Petitioners were represented by attorney Shelby Nuenke‑Davison.  The record was complete and the issue ready for decision at the conclusion of the hearing.


SUMMARY OF THE EVIDENCE AND ARGUMENTS

The facts of this case are not in dispute.  Employee was injured in the course and scope of his employment on January 17, 1990, when he was struck by a vehicle driven by the coordinator for the Association of Village Council Presidents (AVCP).  Petitioners paid Employee disability benefits and medical expenses.


Alaska National Insurance Company (ANIC), on behalf of the AVCP and the driver of the vehicle, reached a settlement with Employee regarding this accident. The total amount of the  settlement was $175,000.00. Employee, who is not an attorney, represented himself in the settlement.


Petitioners were aware of Employee's attempts to recover damages from ANIC for his injuries, and ANIC was aware of Petitioners' repayment rights under AS 23.30.015(g). Petitioners acknowledge that Employee settled with ANIC with their agreement as required by As 23.30.015. However, a dispute has arisen because Employee contends Petitioners' repayment rights under AS 23.30.015 (g) should be reduced under Cooper v. Argonaut Ins., 556 P. 2d 525 (Alaska 1976) for his efforts in securing the settlement.


At the time Employee settled with ANIC, Petitioners had paid a total of $80,856.52 in benefits.  ANIC issued a check for this amount made payable jointly to Employee and Petitioners.  In addition, ANIC issued a check payable only to Employee in the amount of $94,143.48. Employee did not sign and deliver the check for $80,856.52 to Petitioners.  Instead, contending he saved Petitioners and the system money by representing himself, he sought a reduction in Petitioners' lien.  Initially he requested that Petitioners reduce their lien by 50 percent.


Petitioners contend the law does not provide for the payment of attorney's fees to a person who is not an attorney.  Accordingly, because Employee is not an attorney nor was he represented by an attorney, he is not entitled to the proration of litigation expenses under Cooper.  Therefore, they request that we order Employee to sign and relinquish the check.  Additionally, Petitioners argue that if we conclude their lien should be reduced for litigation expenses, Employee's efforts do not entitle him to receive fifty percent of their lien.


Employee has signed the check.  He submitted it to us on February 26, 1992, with a letter stating that it seemed proper for the check to be in our possession so it could be dealt with properly as soon as possible after this hearing.


FINDINGS OF FACT AND CONCLUSIONS OF LAW

AS 23.30.015(g) provides in pertinent part:


If the employee or the employee's representative recovers damages from the third person, the employee or representative shall promptly pay to the employer the total amounts paid by the employer under (e)(1)(A), (B), and (c) of this section after deducting all litigation costs and expenses . . . .


In Cooper the court stated: "In order to insure that the employers compensation carrier is not unjustly enriched at the expense of the employee, we read AS 23.30.015(g) to require proration between the carrier and the employee of litigation costs and attorney's fees incurred by the employee in recovery from a third‑party tort‑feasor."


During the hearing we asked Employee if he had incurred any litigation costs, suggesting such things as expert witness fees, private investigator fees, or charges for copies of medical records or other documents.  Employee did not have any specific costs, and indicated that his actual expenses had been very minimal.  Accordingly, we find Employee has no out‑of‑pocket legal costs.


Concerning attorney's fees, we agree with Petitioners that because Employee was not represented by an attorney, no proration of attorney's fees is due under Cooper.  We do not find our decisions under AS 23.30.145, which Petitioners cited, particularly helpful in resolving this issue.  AS 23.30.145 provides for an award of attorney's fees to a successful injured worker.  We enacted 8 AAC 45.180 to implement AS 23.30.145, and 8 AAC 45.180 provides that attorney's fees will be awarded only to attorneys licensed to practice law in this or another state.  This case does not involve an award of attorney's fees under AS 23.30.145.


However, our research indicates the Alaska Rules Of Civil Procedure, Rule 81, permits only attorneys who are members of the Alaska Bar Association to practice in the courts of this state.  Attorneys who are in good standing in other states may also be permitted to practice under particular circumstances.  ARCP Rule 81(a)(2).  Although the Rules of Civil Procedure do not govern

we believe we can rely upon them for guidance.  The Rules of Civil Procedure are particularly relevant in this case; if Employee had filed a lawsuit against AVCP, he would have been proceeding under these rules.  Given the constraint in the Rules of Civil Procedure regarding attorneys, we conclude that the court's reference, attorney's fees in Cooper limits the proration of attorney's fees to fees of an attorney licensed to practice law.


Therefore, we conclude there are no attorney's fees to be prorated between Petitioners and Employee.  Accordingly, we will grant Petitioners' request.  Because Employee has already signed the, check and it is in our possession, we will forward it to Petitioners.


ORDER

The check which Employee has endorsed in the amount of $80,856.52 issued by Alaska National Insurance Company will be relinquished by us to Petitioners in accordance with this decision.


Dated at Anchorage, Alaska this 7th day of April, 1992.



ALASKA WORKERS' COMPENSATION BOARD



 /s/ Rebecca Ostrom 


Rebecca Ostrom, 



Designated Chairman



 /s/ Michael McKenna 


Michael McKenna, Member



 /s/ Marc Stemp 


Marc Stemp, Member


If compensation is payable under terms of this decision, it is due on the date of issue and penalty of 25 percent will accrue if not paid within 14 days of the due date unless an interlocutor, order staying payment is obtained in Superior Court.


APPEAL PROCEDURES

A compensation order may be appealed through proceedings in Superior Court brought by a party in interest against the Board and all other parties to the proceedings before the Board, as provided in the Rules of Appellate Procedure of the State of Alaska.


A compensation order becomes effective when filed in the office of the Board, and unless proceedings to appeal it are instituted, it becomes final on the 31st day after it is filed.


CERTIFICATION

I hereby certify that the foregoing is a full, true and correct copy of the Decision and Order in the matter of Allen C. Woodburn, employee/respondent; v. Arctic Broadcasting Association, employer; and Preferred Risk Mutual, insurer/petitioners; Case No. 9003940; dated and filed in the office of the Alaska Workers' Compensation Board in Anchorage, Alaska, this 7th day of April 1992.


Flavia Mappala, Clerk
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