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ALASKA WORKERS' COMPENSATION BOARD

PRIVATE 

P.O. Box 25512







Juneau, Alaska 99802-5512

THOMAS KIRBY,
)



)


Employee,
)



)
DECISION AND ORDER

ROWAN DRILLING,
)



)
AWCB Case No. 8726834


Employer,
)



)
AWCB Decision No. 92-0086


and
)



)
Filed with AWCB Anchorage 

FIDELITY & CASUALTY COMPANY,
)
April 9, 1992



)


Insurer,
)


 Petitioners,
)



)


v.
)



)

STATE OF ALASKA,
)

SECOND INJURY FUND,
)



)


Respondent.
)

                                                                                  )


Petitioners request for coverage under the State of Alaska, Second Injury Fund (SIF) was heard at Anchorage, Alaska on March 12, 1992.  Petitioners are represented by attorney Dana Burke.  Respondent is represented by Assistant Attorney General Toby Steinberger.  The record was complete and the petition ready for decision at the hearing's conclusion.


SUMMARY OF THE EVIDENCE AND ARGUMENTS

The parties have stipulated to the following facts.  Employee injured his left arm on January 28, 1980 while working for Wiggins Oil and Tool Company (Wiggins).  His injuries included lacerations to his forearm, severed flexor tendons, and a fracture of the ulna, with medial nerve neuropathy.  Wiggins paid Employee 78 weeks of temporary total disability (TTD) benefits.  At the time of his injury his average weekly wages were $1,017. 00 and his weekly TTD rate was $650.00.


Employee also contended he suffered neck problems as a result of the injury, but Wiggins denied that there was a connection.  In 1983 Employee's physician, Dr. Henderson, stated that Employee had a 50 percent disability of the arm and a 10 percent disability

to the neck.


At the time of Employee's 1980 injury while working for Wiggins, Employee worked as a derrickman. The parties stipulated that he has not returned to that type of work, but did not stipulate as to the reason why.


In 1983 Employee settled his claim against Wiggins.  Wiggins paid him 140 weeks of permanent partial disability (PPD) benefits under former AS 23.30.190(a) (1) for the arm injury.  However, Wiggins never accepted the neck injury as work related, and we never adjudicated the issue. instead, that issue remained open for future litigation which has never occurred.


In August 1981 Employee began working for Rowan Drilling.  Later, Employee worked for Parker Drilling from September 1984 to January 1985.  Employee then returned to work for Rowan Drilling.  After March 11, 1987, Employee was unable to continue working for Rowan due to a job‑related aggravation of his left arm injury.


Petitioners contend that the 1987 aggravation while employed by Rowan combined with Employees pre‑existing condition and resulted in greater disability.  They contend they have met the requirements of AS 23.30.205 and are entitled to coverage from the SIF.


Petitioners contend Employee's neck condition arose out of his 1980 injury and was aggravated by his 1987 injury while employed by Rowan Drilling.


Respondent argues Petitioners are not entitled to SIF coverage because they do not have written records of a qualifying permanent physical impairment as required by AS 23.30.205(a). Respondent contends the two employment application/physical examination documents upon which Petitioners rely are inadequate for the written records requirement.


Employee indicated in his 1981 application that he had an injury in 1980, never had surgery, and did not have any of the twelve listed ailments.  The physical examination section instructed Rowan's examining physician that "Applicants are to be disqualified for any of the following," and listed twenty conditions.  One of the listed conditions was "impairments" which was followed by the statement: "If one eye, arm or leg, hand or foot is missing or injured to extent of serious impairment of function.  If there is any marked stiffness of any joint or joints, or if there is extensive scarring or mutilation of any part of the body." There was a note to the examining physician which stated in part: "If applicant checked or described any ailment or condition in the above questionnaire, physician should question applicant further in determining physical fitness."  In connection with "Extremities" the questionnaire asked, "Any defects noted." The physician responded.  "None." In response to the request to "[n]ote any deformity, eruption of skin, scars, or birthmarks" the physician stated: "[0]ld scar to left forearm."  The physician certified Employee "fit" for "all work." In an attached note the doctor stated in part:

Exam of his left arm reveals scar to the ulnar aspect of his forearm.  He has good ROM [range of motion] to wrist both extension and flexion.  Sensation appears to have returned to ulnar & medial nerve area.  I think Mr.  Kirby can return to duty as derrick hand.  Dr. Henderson an orthopedic surgeon in Natchez, Miss. who has seen Mr. Kirby on several occasions also concurs with this opinion.


When Employee was rehired in 1985 he completed the same application/physical examination form.  The physical examination form which the physician completed contained the same instructions.  This time in response to question about any defects of the extremities noted, the physician stated: "Fluid [left] elbow." In response to the question, "Note any deformity, eruption of skin, scars, or birthmarks?" the physician responded: "Scar [left] shoulder previous surgery; scar [left] arm + elbow ‑ previous surgery multiple scars [left]; scars on both knees." The physician also stated, "Orthopedist to evaluate [left] arm ‑ appt. in 7 days ‑[a doctor's name is listed but is illegible]." The physician again checked that Employee was fit for work.


Petitioners also submitted a memorandum written in February 1987 which referred to a January 1985 conversation.  The memorandum states Employee had surgery to his arm due to an old injury.  Respondents argue this memorandum is inadequate to met the written records requirement because it was written about the same time the physician certified Employee was fit for work.  Therefore, Rowan had no reason to believe Employee had a physical impairment.  In addition, Respondent argues that merely because surgery was performed does not mean a physical impairment resulted.


Regarding Employee's neck condition, Respondent contends Petitioners' written records are also inadequate.  Petitioners rely upon a "To Whom It May Concern" letter written November 2, 1981, by an administrative assistant at Rowan.  The letter states Employee was unable to work for two days "due to recurrence of pain due to an old Workmen's Compensation injury ‑‑ at the time when he was employed by Wiggins Oil Tool."


In addition, Respondent argues Petitioners lack evidence that the 1987 arm injury aggravated any pre‑existing neck condition which Employee might have had.  Furthermore, Petitioners would not accept liability for Employee's neck condition.  In their 1988 agreement with Employee to settle his claim, Petitioners' stated,


[I]t is the position of the employer that the employee's permanent partial disability is of a scheduled nature only. . . . [In 1983] he was also provided an unscheduled permanent partial disability rating of 10% whole man for the neck.  The employee was unable to continue working as of 3‑11‑87 because of increased problems with his left upper extremity. . . . The employer asserts that the employee's neck impairment is considered minor and is not the cause of the employee's inability to work at his pre‑injury occupation.  The employee's loss of wage‑earning capacity results from his scheduled disability injury alone and, therefore, the employee is not entitled to unscheduled permanent partial disability.


Respondent argues that TTD payments for Employee's arm injury cannot be added to his PPD benefits as Petitioners argued to establish the 200‑week requirement of AS 23.30.205(d)(2). Likewise, Respondent argues that because Wiggins paid no money in the 1983 settlement for Employee's alleged neck condition there is no basis to support Petitioners, argument that we should assume he was entitled to $60,000 in unscheduled PPD benefits under former AS 23.30.190(a)(20) and add that to the PPD benefits paid for his scheduled arm injury.


Finally, Petitioners assert that because Dr. Henderson said Employee had a 10 percent disability due to his neck condition, they are entitled to a presumption that Employee automatically qualified as having an unscheduled injury under former AS 23.30.190(a)(20). Respondent argue there is no such presumption and furthermore, there is no evidence that Employee even suffered a reduction in his earning capacity due to his injury.


Petitioners also seek payment of interest upon the reimbursement they contend is due from the SIF.  Respondent argues there is no provision for the payment of interest under the Alaska Workers' Compensation Act, the SIF has never paid interest, and we have never ordered them to pay interest by case law.


FINDINGS OF FACT AND CONCLUSIONS OF LAW

AS 23.30.205 provides in pertinent part:


(a) If an employee who has a permanent physical impairment from any cause or origin incurs a subsequent disability by injury arising out of and in the course of the employment resulting in compensation liability for disability that is substantially greater by reason of the combined effects of the preexisting impairment than that which would have resulted from the subsequent injury alone, the employer or the insurance carrier shall in the first instance pay all awards of compensation provided by this chapter, but the employer or the insurance carrier shall be reimbursed from the second injury fund for all compensation payments subsequent to those payable to  the first 104 weeks of disability.


. . . .


(c) In order to qualify under this section for reimbursement from the second injury fund, the employer must establish by written records that the employer had knowledge of the permanent physical impairment before the subsequent injury and that the employee was hired or retained in employment after the employer acquired that knowledge.


(d) In this section, "permanent physical impairment" means any permanent condition, whether congenital or due to injury or disease, of such seriousness as to constitute a hindrance or obstacle to obtaining employment or to obtaining reemployment if the employee should become unemployed.  A condition may not be considered a "permanent physical impairment: unless


(2) it would support a rating of disability of 200 weeks or more if evaluated according to standards applied in compensation claims.


In 1983 we enacted 8 AAC 45.186 to aid in applying AS 23.30.205. 8 AAC 45.186(e) provides:


In order to satisfy the 200‑week rating requirement of AS 23.30.205(d)(2), a condition must qualify for an award of compensation of 200 weeks or more under AS 23.30.190. A disabling condition does not automatically satisfy AS 23.30.205(d)(2) merely because it is permanent in quality.


The SIF was created to encourage employers to hire and retain partially disabled employees.  Sea‑Land Services v. SIF, 737 P.2d 793, 795 (Alaska 1987). Of course the employer must have a written record documenting its knowledge of the employee's qualifying pre‑existing impairment.  Id. In Sea‑Land the court affirmed the Board's conclusion that the employer's documentation was insufficient.  The employee’s physical examination report noted the employee  had had "head or spinal injuries," but the report also indicated that the spine was "OK." The court‑stated:


We conclude that it cannot reasonably be inferred from this written record that Sea‑Land knew of Vincent's permanent disability.  As the superior court observed, "[a]ny possible inference of such injury which the 'yes' answer to '[h]ead or spinal injuries' might create is negated by the other answers on the form."


In this case, the physicians performing the examinations noted in detail the scars from surgery.  In connection with the 1981 examination, the details of Employee's recovery from the injury were provided.  In the 1981 report the physician indicated he thought Employee could return to work as a derrick hand despite his condition.  Accordingly, he declared Employee "fit for all work."


In the 1985 examination report, the physician referred Employee to an orthopedic physician for further evaluation, although Employer doesn't have a copy of that report.


Although this is a close question, we find Employer adequately documented its knowledge of Employee"s pre‑existing permanent arm condition.  We find the physician's comments in this case that Employee is "fit for all duty," 'must be taken in the context of the rest of his statements and the instructions on the form.  We find that a reasonable person reading the 1981 and 1985 applications/examinations would conclude that the physicians were saying that despite Employee's permanent defects from his 1980 injury, he is still capable of doing the job.  We find this is not the same as saying Employee is "OK" without any qualifiers as was the case in Sea‑Land.


Although Petitioners have written documentation of Employee's pre‑existing arm condition, we find they do not have written documentation of Employee's pre‑existing neck condition.  In Sea‑Land, 737 P.2d at 795, the court stated:


[A]n employer is entitled to reimbursement from the Second Injury Fund if it produces a written record from which its prior knowledge of the employees qualifying disability can fairly and reasonably be inferred.


In Alaska Inter. v. Second Injury Fund, 755 P. 2d 1090, 1094 (Alaska 1988), the court stated:


[T]he test requires the written record to show knowledge of a "qualifying disability." It is true that the statutory medical terminology is not necessary, Sea‑Land, 737 P.2d at 795, but the resume's general reference to an "injury" utterly fails to raise the reasonable inference that Alaska International knew of Kinter's arthritis, the preexisting permanent physical impairment upon which Alaska International bases its claim for reimbursement. . . . The issue is not what Kinter's actual condition was, but whether written records establish Alaska International's knowledge of that condition.


Although the discussion above was probably focused upon the listed conditions in AS 23.30.205(d)(1)(A)‑(AA), we find it equally applicable to subsection 205(d)(2). It doesn't matter what Employee's actual condition was.  Instead Petitioners must present some evidence, although not in any precise medical terminology, that Employer know Employee had a permanent neck condition.  Because Petitioners presented no evidence of Employer knowledge of a preexisting neck problem, we will not consider the neck condition in the remainder of our analysis of this request for coverage from the SIF.


Because Employee's arm injury does not qualify under the listed conditions in AS 23.30.205(d)(1)(A)‑(AA),  we must determine whether Employee’s arm condition would support a rating of disability of 200 weeks or more as required by AS 23.30.205(d)(2). Petitioners contend we should include the TTD benefits in determining whether the arm condition would support a rating of disability of 200 weeks.


Except for subsection 205(f) which requires notice of the injury, the starting point for each aspect of eligibility for coverage from the SIF is the requirement that the employee have a permanent physical impairment.  There is no mention in AS 23.30.205 of considering injuries which are only temporary in nature.


A "permanent physical impairment" is defined in subsection 205(d)(2) as "support[ing] a rating of disability of 200 weeks or more if evaluated according to standards applied in compensation claims."  Unfortunately, the phrase "rating of disability" is not used elsewhere in the Alaska Workers' Compensation Act.


TTD benefits are addressed in AS 23.30.185 which states in part: "In case of disability total in character but temporary in quality." This section does not mention a rating of disability.  At the time of Employee's injury, former AS 23.20.190(a)(20) and former AS 23.30.210 discussed considering the "degree of physical impairment." 


Because we cannot ascertain from the Act itself what was meant in AS 23.30.205, we consider the policy reasons for the enactment of section 205. it was enacted to encourage employers to hire and retain permanently partially disabled workers.  It was not meant to encourage the hire and retention of those who suffered temporary disabilities.  Presumably by the very nature of the condition, that is temporary, there is no need to induce employers to hire or retain individuals who are not permanently affected by their injuries.  Accordingly, it does not make sense to include TTD benefits in determining if the permanent physical impairment would support a rating of 200 weeks of disability.  Given these policy considerations, we conclude we should not include periods of temporary disability or benefits paid for temporary disabilities in determining if the 200 week requirement is fulfilled.  This would also be consistent with our regulation 8 AAC 45.186(e).


We agree with Respondent that our decisions in Davis v. Anglo‑Alaska Construction, AWCB Decision No. 85‑0167 (June 13, 1985), and Peterson v. Alaska Marine Highway and SIF, AWCB Decision No. 900054 (March 23, 1990), are not applicable to this case; it appears Petitioners misunderstood these decisions.  In Davis we were concerned with unscheduled permanent disabilities under former AS 23.30.190(a)(20) and scheduled disabilities.  We did not include any periods of TTD benefits in our calculations.  In Peterson we were again concerned with an unscheduled disability under former AS 23.30.190(a)(20) and had to determine the loss of earning capacity. we found the employee in Peterson had not been paid unscheduled benefits.  In discussing the issue we noted that at best the evidence showed that Peterson had suffered 18 weeks of temporary disability, not 200 weeks.


Because Employee's pre‑existing permanent physical condition only supported 140 weeks of permanent disability benefits, we conclude Petitioners failed to meet all the requirements of AS 23.30.205. Accordingly, we will deny their request for reimbursement from the SIF.


ORDER

Petitioners request for reimbursement from the Second Injury Fund is denied and dismissed.


Dated at Anchorage, Alaska this day 9th day of April, 1992.



ALASKA WORKERS' COMPENSATION BOARD



Rebecca Ostrom, 



Designated Chairman



 /s/ Michael A. McKenna 


Michael A. McKenna, Member



 /s/ S.T. Hagedorn 


S.T. Hagedorn, Member


If compensation is payable under terms of this decision, it is due on the date of issue and penalty of 25 percent will accrue if not paid within 14 days of the due date unless an interlocutory order staying payment is obtained in Superior Court.


APPEAL PROCEDURES

A compensation order may be appealed through proceedings in Superior Court brought by a party in interest against the Board and all other parties to the proceedings before the Board, as provided in the Rules of Appellate Procedure of the State of Alaska.


A compensation order becomes effective when filed in the off ice of the Board, and unless proceedings to appeal it are instituted, it becomes final on the 31st day after it is filed.


CERTIFICATION

I hereby certify that the foregoing is a full, true and correct copy of the Decision and order in the matter of Thomas Kirby, employee; v. Rowan Drilling, employer; and Fidelity & Casualty Company, insurer/petitioners v. State of Alaska, Second Injury Fund, respondents; Case No. 8726834; dated and filed in the office of the Alaska Workers' Compensation Board in Anchorage, Alaska, this 9th day of April, 1992.



Dwayne Townes, Clerk
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