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ALASKA WORKERS' COMPENSATION BOARD

PRIVATE 

P.O. Box 25512







Juneau, Alaska 99802-5512

JOHNNY BOWENS,
)



)


Employee,
)


  Applicant,
)
DECISION AND ORDER



)


v.
)
AWCB Case Nos.
8925623



)

9128153

COSTCO WHOLESALE CORP.,
)



)
AWCB Decision No. 92-0091


Employer,
)



)
Filed with AWCB Anchorage


and
)
April 16, 1992



)

AMERICAN MOTORISTS INSURANCE CO.,
)



)


Insurer,
)



)


and
)



)

UNITED PARCEL SERVICE,
)



)


Employer,
)



)


and
)



)

LIBERTY NORTHWEST INSURANCE
)

COMPANY,

)



)


Insurer,
)


  Defendants.
)

                                                                                       )


The employee's petition to join AWCB Nos. 8925623 and 9128153 was heard on the written record February 28, 1992, in Anchorage, Alaska.  The employee is represented by attorney Michael J. Patterson.  Defendant Costco Wholesale Corp. and its insurer (Costco) are represented by attorney Frank S. Koziol. Defendant United Parcel Service and its insurer (UPS) are represented by attorney Clay A. Young.  The record closed on February 28, 1992.


SUMMARY OF THE PROCEEDING

The employee alleges that he was injured on October 12, 1989, while working for Costco, when he lifted a pallet and developed low back pain.  He apparently lost a few days of work, returned to work, but then lost his job when he was laid off at the end of December, 1989.  Bowens apparently worked during the summer of 1990 with Markair, without injury.  On July 18, 1991, the employee began working for UPS.


On September 26, 1991, the employee filed an application for adjustment of claim against Costco because it had controverted his claim in May 1990 and refused to pay medical and related benefits.  On October 9, 1991, Costco filed an answer to the employee's application raising the last injurious exposure defense and alleging that the employee had not been injured, was not permanently and partially disabled, and was medically stable.


On October 24, 1991, Bowens allegedly injured his back while pulling out containers will working for UPS.  UPS paid the employee two weeks of temporary total disability and then terminated benefits because, it alleged, the employee had returned to pre‑injury status, and was medically stable, and because he had failed to disclose a pre‑existing condition as provided for under AS 23.30,022.


The employee contends that because he injured his back while working for both Costco and UPS, the issues are the same in both cases and UPS should be joined in the interest of cost effectiveness and time.  UPS, on the other hand, argues that joinder is not appropriate because the employee suffered separate injuries while working for Costco and UPS and, as such, he has suffered separate medical consequences.


FINDINGS OF FACT AND CONCLUSIONS OF LAW

In determining whether claims should be joined, we are guided by 8 AAC 45.040(f), which provides, in pertinent part:


Upon the petition of a party, the board will, in its discretion and at any time, join an additional party whose presence in the proceeding is necessary for a full determination of the matter.


The record reflects that Bowens has allegedly suffered injuries to his back while employed with, first, Costco and, second, with UPS and he has filed applications for adjustment of claim against both Costco and UPS.  Costco also raised the last injurious exposure rule defense against UPS.  Based on these facts, we find it necessary that both claims should be joined, not only save time and expense, but to also fully determine this matter at one time and not in a fragmentary fashion. it should be noted that, if UPS' defenses are as strong as UPS indicates, it has redress under AS 23.30.155(d).


ORDER

The employee's petition to join UPS in this matter is granted.


Dated at Anchorage, Alaska this 16th day of April, 1992.



ALASKA WORKERS' COMPENSATION BOARD



 /s/ R.E. Mulder 


R.E.  Mulder, 



Designated Chairman



 /s/ Robert W. Nestel 


Robert Nestel, Member



 /s/ D.F. Smith 


Darrell F. Smith, Member


If compensation is payable Tender terms of this decision, it is due on the date of issue and penalty of 25 percent will accrue if not paid within 14 days of the due date unless an interlocutory order staying payment is obtained in Superior Court.


APPEAL PROCEDURES

A compensation order may be appealed through proceedings in Superior Court brought by a party in interest against the Board and all other parties to the proceedings before the Board, as provided in the Rules of Appellate Procedure of the State of Alaska.


A compensation order becomes effective when filed in the office of the Board, and unless proceedings to appeal it are instituted, it becomes final on the 31st day after it is filed.


CERTIFICATION

I hereby certify that the foregoing is a full, true and correct copy of the Decision and Order in the matter of Johnny Bowens, employee/applicant; v. Costco Wholesale Corp and United Parcel Services, employers, and American Motorists Insurance Company and Liberty Northwest Insurance Company, insurer/defendants; Case No.8925623 and 9128153; dated and filed in the office of the Alt Workers' Compensation Board in Anchorage, Alaska, this 16th  day of April, 1992.



Charles Davis, Clerk
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