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ALASKA WORKERS' COMPENSATION BOARD

PRIVATE 

P.O. Box 25512







Juneau, Alaska 99802-5512

JAY HALL,

)



)


Employee,
)
DECISION AND ORDER


  Applicant,
)



)
AWCB Case No. 9100469


v.
)



)
AWCB Decision No. 92-0093

SEALAND SERVICES,
)

(Self-Insured),
)
Filed with AWCB Anchorage



)
April 16, 1992


Employer,
)


  Defendants.
)

                                                                                  )


The consolidated petitions of the parties for modification of our previous decision and order in this matter
, was heard on the written record on March 25, 1992, in Anchorage, Alaska.  The employee is represented by attorney Michael J. Jensen.  The employer is represented by attorney David D. Floerchinger.


HISTORY OF PROCEEDING

Two of the basic issues presented to us at the hearing held an September 20, 1991 were: 1) was the employee's claim barred under the provisions of AS 23.30.022
 and 2) was the employee's attorney entitled to the legal fees in the amount of $3,150.00 (11.5 hours X $175 per hour) that he requested?


In our decision and order of October 25, 1991, we held that §22 did not bar Hall's claim because we found the employer did not prove that there was a causal connection between the false representation and the injury the employee suffered.  We also reduced the employee's legal fees by allowing his attorney $125 per hour instead of $175 per hour he requested, citing Hale v. Anchorage School District, AWCB No. 91‑0195 (July 5, 1991).


Both parties filed petitions for rehearing and modification with us and appealed our decision and order to the superior court.  On February 26, 1992, the superior court consolidated both appeals and stayed the appeals pending our decision on the petitions.


FINDINGS  OF FACT AND CONCLUSIONS OF LAW

Regarding our authority to modify a decision and order we must look to AS 23.30.130(a) which provides in part:


Upon its own initiative, or upon the application of any party in interest on the ground of a change in conditions . . . or because of a mistake in the determination of a f act, the board may . . . review a compensation case in accordance with the procedure prescribed in respect of claims in AS 23.30.110.


The Alaska Supreme Court has addressed the scope of our authority in a modification proceeding.  See Interior Paint Company v. Rodgers, 522 P.2d 161, 168 (Alaska 1974).  In Rodgers the court incorporated the language employed by the United States Supreme Court in O'Keeffe v. Aerojet‑General Shipyards, Inc., 404 U.S. 254, 256 (1971), when interpreting an analogous provision in the Longshore and Harbor Workers' Compensation Act.  The Alaska Supreme Courts stated in Rodgers at 168.  "The plain import of this amendment [adding 'mistake in a determination of fact' as a ground for review] was to vest a deputy commissioner with broad discretion to correct mistakes of fact, whether demonstrated by wholly new evidence, cumulative evidence, or merely further reflection on the evidence initially submitted."


In both its petition for re‑hearing and modification and hearing brief, the employer makes the argument, in essence, that we overlooked important evidence previously included in the record.  Consequently, we misapplied the law as such law relates to the causal connection between the false representation and the injury.  The employer does not contend that there has been a change of conditions and, therefore, we must consider whether we made a mistake of fact.  Having reviewed the record, we conclude that we did not make a mistake of fact; we merely saw the facts differently than the employer saw them.  This then raises the question of whether we have jurisdiction to decide if we made a mistake in applying the Law to the facts.  We have no such authority.  Our authority under AS 23.30.130(a) is to modify our decisions and orders with regard to a "mistake" we might have made. it only applies to a "mistake in a determination of fact" and not to the application of the law.  Accordingly, the employer's petition must be denied.


In his petition, Hall asks us to reconsider our decision and award his attorney $175 per hour instead of the $125 per hour we allowed.  He argues that we erred in the following three ways: 1) it has not been a long standing board policy that $125 her hour is a reasonable fee; 2) $175 per hour should have been allowed because the employer did not object to it; and 3) we ignored the contingent nature of his attorney's services.


Regarding his first argument, we still disagree with him in that it has been a long standing board policy that $125 per hour is a reasonable fee.  While some board panels have granted a fee in excess of $125 per hour, Hall has not provided us with their reasoning in arriving at such a result.  In our previous decision and order, we referred the employee to Lovick (Croft) v. Anchorage School District, AWCB No. 91‑0017 (January 22, 1991), in which, on remand, we applied Judge Michalski's criteria and granted the attorney $175 per hour after considering his experience, skill and efficiency in representing claimants before us. As noted in our previous decision and order at p. 11‑12: "No evidence was introduced to show that Jensen's experience, skill and efficiency is such to entitle him to more than $125 per hour."  Hall also asserts that we should order a rehearing on the issue of the hourly rate in order for us to consider evidence to show that his counsel's experience, skill and efficiency is such as to entitle him to more than the $125 per hour rate.  As noted by Professor Larson:


The concept of 'mistake' requires a careful interpretation. It is clear that an allegation of mistake should not be allowed to become a backdoor route to retrying a case because one party thinks he can make a better showing on the second attempt.  If there has been a conflict of testimony at the first hearing, a reopening will not be permitted only to let one contestant cumulate more evidence on his side of the dispute.

3A. Larson, The Law of Workmen's Compensation §81.52(b) at 15‑1149‑50 (1990).

We find that the employee's attempt at this time to introduce evidence which could have been introduced at the hearing, is a "back‑door" attempt to retry the case.


Next, in response to Hall's second argument, we must consider whether we are bound by the employer's alleged failure to object to his claim for attorney's fees in the amount of $175 per hour.  We find nothing in either AS 23.30.145 or 8 AAC 45.180, and the employee has not provided us with any other authority, which would support such an argument.


Finally, Hall contends that we failed to take into consideration the contingent nature of his attorney's practice before us.  In Lovick, the employee's attorney introduced evidence to support his position that he was entitled to fees in excess of $125 per hour because of the contingent nature of his practice.  Hall's attorney in this case presented no such evidence and, therefore, we had nothing specific upon which to base a decision in this regard.


The employee also requests that we modify our previous decision and order to reflect that his attorney was not awarded fees for the two hours he spent presenting his case before us.  A review of the record shows that during the hearing the employee's attorney did, in fact, make such a claim and we, inadvertently, failed to award fees for that time spent.  Accordingly, we hereby modify our previous decision and order by awarding the employee an additional $250.00 for attorney's fees.


ORDER

1. The employer's petition to modify our previous decision and order is denied and dismissed.


2. Except for the $250.00 we hereby award the employee for attorney's fees we inadvertently failed to award in our previous decision and order, the employee's petition to modify our previous decision and order is denied and dismissed.


Dated at Anchorage, Alaska this 16th day of April, 1992.



ALASKA WORKERS' COMPENSATION BOARD



 /s R.E. Mulder, Esq. 


R.E. Mulder, 



Designated Chairman



 /s/ D.F. Smith 


Darrell F. Smith, Member

REM:dt


If compensation is payable under terms of this decision, it is due on the date of issue and penalty of 25 percent will accrue if not paid within 14 days of the due date unless an interlocutory order staying payment is obtained in Superior Court.


APPEAL PROCEDURES

A compensation order may be appealed through proceedings in Superior Court brought by a party in interest against the Board and all other parties to the proceedings before the Board, as provided in the Rules of Appellate Procedure of the State of Alaska.


A compensation order becomes effective when filed in the office of the Board, and unless proceedings to appeal it are instituted, it becomes final on the 31st day after it is filed.


CERTIFICATION

I hereby certify that the foregoing is a full, true and correct copy of the Decision and order in the matter of Jay Hall, employee/applicant; v. Sealand Services (Self‑Insured), employer defendants; Case No. 9100469; dated and filed in the office of the Alaska Workers' Compensation Board in Anchorage, Alaska, this 16th day of April, 1992.



Dwayne Townes, Clerk
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    �Jay Hall v. Sealand Services, AWCB No. 91�0279 (October 25, 1991).


    �AS 23.30.022 provides:


	An employee who knowingly makes a false statement as to the employee's physical condition on an employment application or preemployment questionnaire may not receive benefits under this chapter if (1)  the employer relied upon the false representation and this reliance was a substantial factor in the hiring; and 


	(2) there was a causal connection between the false representation and the injury to the employee.







