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ALASKA WORKERS' COMPENSATION BOARD

PRIVATE 

P.O. Box 25512







Juneau, Alaska 99802-5512

ALBERT GRAHAM,
)



)


Employee,
)


  Applicant,
)
DECISION AND ORDER



)


v.
)
AWCB Case No. 8526198



)

ALASKA OILFIELD SERVICES,
)
AWCB Decision No. 92-0095



)


Employer,
)
Filed with AWCB Fairbanks



)
April 17, 1992


and
)



)

ALASKA INSURANCE GUARANTY ASSN.,
)



)


Insurer,
)


  Defendants.
)

                                                                                  )


This claim for medical benefits and attorney fees was heard at Anchorage, Alaska on February 13, 1992.  The employee was represented by attorney William Soule; attorney Alex Young represented the defendants.  The record closed at the end of the hearing.


It is undisputed the employee was injured on October 7, 1985 on an oil platform off Kenai when he slipped and fell down some stairs.  The employee injured his left knee, his upper and lower back, his arms and his hands.  The defendants admit "that the employee was injured in the manner and fashion that he states," but deny that the employee's carpal tunnel syndromes or varicose veins are compensable.  They also deny the compensability of his need for psychological treatment.

Psychiatric and other Treatment

The employee's primary treating physician is John R. Richardson, M.D., a board‑certified expert in adult neurology.  Dr. Richardson testified that the employee suffers from a low back lumbar disc syndrome and multilevel cervical disc disease, carpal tunnel syndrome, depression and chronic pain.  Dr. Richardson has treated the employee continuously since January 1988 and has reviewed medical records from treatments prior to these examinations.


In 1988 and 1989 Dr. Richardson noted "underactive arm reflexes" and performed an MRI.  The MRI showed three abnormalities in the neck between the third, fourth, fifth and sixth bones,


Dr. Richardson also found neurological problems including flashing lights before his eyes, staggering, impairments of calculation, and sphincter disturbances.  Dr. Richardson had no explanation for these problems but believed that they were genuine and that the employee was not faking or having neurotic complaints.  Dr. Richardson ruled out most non‑work‑related causes of headaches, flashing lights and his other neurological problems.  Dr. Richardson could not comment on the employee's varicose veins but did believe that the employee's toe numbness was related to his low back problem.


Most of Dr. Richardson's treatment has been related to the employee's low back.  He testified that most of his treatment plan has been "very simple".  He noted he participated in sending the employee to a sophisticated pain clinic where the employee "was brainwashed", so Dr. Richardson has been able to treat "a fairly severe low back problem with fairly simple means." He uses anti‑inflammatory drugs, physical therapy, and minimal pain medication.  He also uses quinine which is a muscle cramp medicine, all of which Dr. Richardson considers "to be a simple or easy treatments for a fairly severe problem".  Nevertheless, Dr. Richardson believes the employee will need treatment at least three or four times per year, the rest of his life.  He believes the employee is not an appropriate candidate for surgery.


Dr. Richardson recommended that the employee undergo psychiatric or psychological counseling for "chronic pain" and depression.  He prescribed anti‑depressant medication.


At the hearing, the employee and his wife testified about the employee's depression and other psychological problems experienced since the time of the injury.  For example, since the injury, the employee has undergone personality changes including greater levels of anger and irritability and has experienced impotency.

Carpal Tunnel Syndrome

Regarding his request for coverage of his carpal tunnel syndrome treatment, in June 1990 the employee was referred to Joseph C. Novak, M.D., an orthopedic surgeon with emphasis on hand surgery.  Dr. Novak treated the employee on June 15, 1990 and again on August 24, 1990 regarding his carpal tunnel syndrome, primarily on the right.  He diagnosed carpal tunnel syndrome after examining the employee, reviewing his previous records and performing current nerve conduction studies.  Dr. Novak recommended carpal tunnel release.  According to Dr. Novak, carpal tunnel syndrome is usually the result of a repetitious straining activity involving the hands, wrists and forearm areas.  In terms of time it takes to develop, Dr. Novak stated, "It can develop anywhere from first or second day on the job until a long time could pass before it comes on.  He also said that there "often is a delay factor," and a person "may be doing that job, and then it may come on weeks or months or even years after he has been doing it," but usually if he stops doing the job there will be an improvement and then the symptoms reoccur if the job is begun again.  There is a "tremendous" degree of severity variation in carpal tunnel syndrome.


The condition is a very subjective disorder because only the patient can experience the numbness and discomfort.  The lack of an abnormal nerve conduction study test does not mean one does not have carpal tunnel syndrome.  Dr. Novak believed that the employee's carpal tunnel syndrome appeared to have worsened between October of 1988 and June 1990 as reflected by changes in the employee's nerve conduction studies.  He could not state the basis of the changes.


Dr. Novak testified that "since 1985 and following I believe a fall down two flights of stairs it was at that point that he began to develop symptoms of carpal tunnel syndrome." As to whether or not the employee's carpal tunnel syndrome related to his 1985 injury, Dr. Novak stated that it was temporally related but he really, "can't prove that one way or another." Nevertheless, Dr. Novak looks for some sort of injury or strain or trauma to be the instigating factor in the development of this carpal tunnel, and concluded that the October 7, 1985 injury was one instigating factor.  Dr. Novak doesn't know of any other instigating factors.  In most cases, "there is some kind of trauma, strain, over‑use type of activity" that causes carpal tunnel syndrome.


The employee also saw Dr. Stanley Herring, M.D., at the Washington Sports Medicine and Orthopedics Associates in August 1986.  The employee gave a history of being injured on October 7, 1985 and described his injury as his left knee, right hand, that his "sense of touch 'gone"' and stated that he fell down some stairs, twisted his knee and wrenched his back.  The employee stated that his hand began to go numb and begin tingling three to four days after the injury.  Dr. Herring's August 13, 1986 report states that the employee "did mention to me having some problems with numbness in his left upper extremity."


Dr. Herring noted on September 29, 1986 that the employee reported his hand and fingers "became problematic for him after his fall October 1985." The employee reported that prior to that time he had not had any numbness in his right hand.  Dr. Herring believed the employee had "some clinical suggestion and also electrophysiologic evidence of carpal tunnel entrapment with the right side more pronounced than the left side," on September 29, 1986.


The defendants sent the employee to Objective Medical Assessment Corporation (OMAC) in Washington on October 15, 1986 for an EME.  OMAC diagnosed the employee with suspected carpal tunnel syndrome on the right.  It also found that his degenerative arthritis of the left knee was "certainly aggravated by the injury of October 7, 1985." OMAC believed the employee would require a total knee Replacement in the future.  OMAC also diagnosed the employee with a lumbosacral strain and cervical strain which it said was "most probably related to the industrial accident as described of October 7, 1985." It stated the suspected carpal tunnel syndrome was not related to the industrial injury.  It gave no alternative explanation.


On June 1986 the employee reported falling down some stairs at work on October 7, 1985.  Among other things, the employee complained of his right hand being "asleep." He also complained of his right thumb and index finger feeling like "Pins/needles" and his third digit feeling swollen and engorged.


In November 1991, employee underwent a carpal tunnel release on the left.  At the time of the hearing he planned a similar carpal tunnel release on the right.  The right release had been scheduled for January, 1992 but was postponed because of illness.

Leg Varicosities

Regarding his request to recover for leg varicosities, the employee was referred to Reed A. Wendel, M.D., for treatment related to his varicose veins in his logs.  In response to a may 30, 1991 letter from the employee's counsel, Dr. Wendel stated that there was no way to tell whether or not the employee's October 7, 1985 injury caused the varicosities, without having examined the employee before the 1985 injury.  Though Dr. Wendel stated that a "predisposition to varicosities" may be present which could be an alternative explanation for the employee's varicosities, he could not directly eliminate any reasonable possibility that the employee's October 7, 1985 work injury was at least a factor in causing his varicosities.


In his July 10, 1989 letter, regarding his varicosities, Dr. Wendel told the employee it is "most likely that the varicosities developed because of venous valvular damage which occurred either at the time of the initial injury, or is due to silent deep venous thrombosis which may have occurred at the time of on of (sic) the injuries or postoperatively.  This initial damage has led to progressive dilation of the veins distal to the damaged valves and the varicosities that are evident today."


As early as March 1986, John K. McCormick, M.D., noted "some painful varicosities on the calf and thigh" while examining the employee's left knee.


FINDINGS OF FACT AND CONCLUSIONS OF LAW

AS 23.30.120(a) provides in pertinent part: "In a proceeding for the enforcement of a claim for compensation under this chapter it is presumed, in the absence of substantial evidence to the contrary, that (1) the claim comes within the provisions of this chapter."


In Burgess Construction Co. v. Smallwood, 623 P.2d 312, 316 (Alaska 1981) (Smallwood II), the Alaska Supreme Court held that the employee must establish a preliminary link between the injury and the employment for the presumption to attach.  This rule applies to the work relationship of the injury and the existence of disability. Wien Air Alaska v. Kramer, 807 P.2d 471, 473‑74 (Alaska 1991).  "[I]n claims 'based on highly technical medical considerations, medical evidence is often necessary in order to make the connection." Smallwood II, 623 P.2d at 316.  "Two factors determine whether expert medical evidence is necessary in a given case: the probative value of the available lay evidence and the complexity of medical facts involved." Veco Inc. v. Wolfer, 693 P.2d 865, 871 (Alaska 1985).


Once the employee makes a prima facie case of work relatedness, the presumption of compensability attaches and shifts the burden of production to the employer.  Id. at 870.  To make a prima facie case the employee must present some evidence 1) that he has an injury and 2) that an employment event or exposure could have caused it.


To overcome the presumption of compensability, the employer must present substantial evidence the injury was not work related. Id. Miller v. ITT Arctic Services, 577 P.2d 1044, 1046 (Alaska 1978).  The Alaska Supreme Court "has consistently defined 'substantial evidence' as 'such relevant evidence as a reasonable mind might accept as adequate to support a conclusion."' Miller, 577 P.2d at 1046 (quoting Thornton v. Alaska Workmen's Compensation Board, 411 P.2d 209, 210.  In Grainger v. Alaska Workers' Compensation Board, 805 P.2d 976, 977 (Alaska 1991), the court explained two possible ways to overcome the presumption.  The employer must either produce substantial evidence which 1) provides an alternative explanation which, if accepted, would exclude work‑related factors as a substantial cause of the disability; or 2) directly eliminate any reasonable possibility that the employment was a factor in the disability.


The same standards used to determine whether medical evidence is necessary to establish the preliminary link apply to determine whether medical evidence is necessary to overcome the presumption.  Wolfer, 693 P.2d at 871.  "Since the presumption shifts only the burden of production and not the burden of persuasion, the evidence tending to rebut the presumption should be examined by itself." Id. at 869.  If the employer produces substantial evidence that the injury was not work‑related, the presumption drops out, and the employee must prove all the elements of his claim by a preponderance of the evidence. Id. at 870.  "Where one has the burden of proving asserted facts by a preponderance of the evidence, he must induce a belief in the minds of (triers of fact] that the asserted facts are probably true." Saxton v. Harris, 395 P.2d 71, 72 (Alaska 1964).  Finally, there can be no construction in the employee's favor. 1988 SLA ch. 79 §1(b).


Regarding the employee's claim for psychiatric or psychological treatment, no evidence was submitted to overcome Dr. Richardson's testimony raising the presumption of compensability.  Given that Dr. Richardson prescribed the treatment and that the employee and his wife testified he needs the treatment, we find the treatment should be provided.


Regarding the employee's claim for treatment of his carpal tunnel syndrome, we find Dr. Novak's testimony linking the employee's work with his carpal tunnel syndrome raises the presumption of compensability.  Upon review of the condition by OMAC, however, the panel of doctors concluded the condition was not work‑related.  We find this evidence overcomes the presumption and the employee must prove his claim by a preponderance of the evidence.


After considering all the evidence in the record regarding the employee's carpal tunnel syndrome condition, we find the employee cannot prove his claim by a preponderance of the evidence.  Although Dr. Novak associated the condition with the employee's work, he agreed he could not "prove that one way or another." OMAC was very clear that the condition was not work related.


Regarding the employee's claim for treatment related to his leg varicosities, Dr. Wendell testified he could not tell whether the employee's October 7, 1985 injury caused the condition.  He said the employee had a predisposition to varicosities but that he could not directly eliminate any reasonable possibility that the injury was a factor in causing the varicosities.


Assuming Dr. Wendell’s equivocal testimony was sufficient evidence to raise the presumption, we find the unequivocal statement by treating physician Bruce Symonds, M.D., to adjuster Dick Stone, that the condition was not work‑related, was sufficient evidence to overcome the presumption.  Dr. Symonds stated, "I see no causal relationship between an injury in 1985 and the left leg varicosities.  After reviewing all the evidence presented, we find the employee cannot prove this claim by a preponderance of the evidence.  Accordingly, we conclude the employee's claim for coverage of his varicosities must be denied.


Finally, the employee seeks reasonable attorney fees and costs.  At the hearing the parties agreed that only one‑third of the issues originally raised would be presented for our review.  Accordingly, the parties agreed that reasonable attorney fees to be paid in the event the employee prevailed at hearing, would amount to one‑third of the total originally requested.


Based on our findings above we conclude the employee prevailed on one‑third of the issues presented at hearing.  Accordingly, after considering the parties agreement reached just before the hearing and the nature, length, complexity and benefits received in this decision, we find a reasonable attorney fee to be awarded in this decision is one‑third of the one‑third (or one ninth) of the amount originally requested, plus one‑third of the amount charged for time actually spent at hearing.  We reserve jurisdiction to resolve disputes that may arise in calculating a specific figure.


ORDER

1. The defendants shall provide the employee with psychiatric or psychological treatment as prescribed by Dr. Richardson.


2. The employee's claim for treatment of his carpal tunnel syndrome and varicose veins is denied and dismissed. 


3. The defendants shall pay the employee's reasonable attorney fees as outlined above.


Dated at Fairbanks, Alaska this 1 7th day of April 1992.



ALASKA WORKERS' COMPENSATION BOARD



 /s/ Fred G. Brown 


Fred Brown, 



Designated Chairman



 /s/ Robert Nestel 


Robert Nestel, Member



 /s/ Michael McKenna 


Michael McKenna, Member


If compensation is payable under terms of this decision, it is due on the date of issue and penalty of 20 percent will accrue if not paid within 14 days of the due date unless an interlocutory order staying payment is obtained in Superior Court.


APPEAL PROCEDURES

A compensation order may be appealed through proceedings in Superior Court brought by a party in interest against the Board and all other parties to the proceedings before the Board, as provided in the Rules of Appellate Procedure of the State of Alaska.


A compensation order becomes effective when filed in the office of the Board, and unless proceedings to appeal it are instituted, it becomes final on the 31st day after it is filed.


CERTIFICATION

I hereby certify that the foregoing is a full, true and correct copy of the Decision and Order in the matter of Albert Graham, employee/applicant; v. Alaska OIL FIELD Services, employer; and Alaska Insurance Guaranty Assn., insurer/defendants; Case No.8526198; dated and filed in the office of the Alaska Workers' Compensation Board in Fairbanks, Alaska, this 17th day of April, 1992.



Marci Bostic, Clerk
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