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ALASKA WORKERS' COMPENSATION BOARD

PRIVATE 

P.O. Box 25512







Juneau, Alaska 99802-5512

DEL M. SUMNER,
)



)


Employee,
)


  Applicant,
)
DECISION AND ORDER



)


v.
)
AWCB Case No. 9109858



)

EAGLE NEST HOTEL,
)
AWCB Decision No. 92-0097



)


Employer,
)
Filed with AWCB Anchorage



)
April 17, 1992


and
)



)

ALASKA NATIONAL INS. CO.,
)



)


Insurer,
)


  Defendants.
)

                                                                                  )


This claim for a penalty and attorney’s fees was heard in Anchorage, Alaska on February 12, 1992.  The employee was present and was represented by attorney William Soule.  The employer was represented by attorney Shelby Nuenke‑Davison.  The record closed when the hearing concluded.


ISSUES

1. Whether the employer owes the employee a penalty under AS 23.30.155.


2. If so, whether the employee should be awarded actual attorney's fees and costs as requested.


CASE SUMMARY

The employee hurt his back at work on April 22, 1991.  He was eventually diagnosed with a central herniated disc at L4‑5, and degenerative changes at L5‑S1.  The employer commenced temporary total disability (TTD) benefits effective April 23, 1991.  The parties stipulated that all payments were timely up to July 31, 1991.


In a report dated May 23, 1991, the employee's physician Michael James, M.D., noted "modest improvement" with physical therapy which the doctor had prescribed on that date.  He recommended participation in a Body Ergonomics and Rehabilitation Program (B.E.A.R.).


On July 25, 1991 Dr. James examined the employee and pronounced him capable of working as a maintenance man (his job at time of injury) or "bouncer." The doctor stated: "The patient has not changed in any substantial way in the past 6‑8 weeks aside for [sic] some improved mobility of his lumbar spine."  Dr. James gave the employee a 14 percent impairment of the whole man rating.


Carol Jacobson, a rehabilitation specialist with Northern Rehabilitation, had performed rehabilitation services in the employee’s case.  She wrote Dr. James and asked whether the employee had sustained a permanent impairment, and the doctor replied affirmatively. In addition, the doctor reiterated that the employee had a 14 percent permanent partial impairment rating under the American Medical Association Guides to the Evaluation of Permanent Impairment, 3rd Edition.


Linda Haar, a claims examiner working on the employee's claim, testified that she was aware of Dr. James's rating on July 31, 1991 when she received a FAX copy of the report from Ms. Jacobsen.  Haar recharacterized the employee's benefits as permanent partial impairment (PPI) after receiving Dr. James' report.  However, she controverted a lump sum payment of the employee's permanent partial impairment on a board‑prescribed controversion notice dated August 6, 1991.  The reason given was the following: "PPI is being paid bi‑weekly pending clarification of the rating from Michael James, M.D."


Haar testified that two factors in Dr. James' reports led her to believe that a lump sum PPI payment at 14 percent may have been inappropriate at that time.  First, she pointed out that a significant part of Dr. James' rating was based on the range of motion of the employee's spine.  However, statements in the report indicated to her that the employee was having improved mobility in his spine.  This led her to believe that there may still be further improvement in range of motion, and therefore, a change in the doctor's rating.  Second, there was no specific statement from Dr James at that time indicating the employee's condition was medically stable.


Accordingly, Haar controverted the claim for a lump sum of PPI benefits, continued to pay the employee in bi‑weekly PPI benefits, and wrote Dr. James on August 9, 1991.  In her letter to the doctor, she asked whether the doctor anticipated improvement in the employee's range of motion, and whether the employee should be re‑evaluated for a PPI rating sometime in the future.  The doctor answered "no" to both questions.  The doctor dated the response August 15, 1991, and Haar received the response on August 19, 1991.


Haar was satisfied by Dr. James' response and she issued a check to the employee on August 21, 1991.  The employee stipulated that he got the check on August 21, 1991.


FINDINGS OF FACT AND CONCLUSIONS OF LAW

AS 23.30.155(e) provides:


If any installment of compensation payable without an award is not paid within seven days after it becomes due, as provided in (b) of this section, there shall be added to the unpaid installment an amount equal to 25 percent of it.  This additional amount shall be paid at the same time as, and in addition to, the installment, unless notice is filed under (d) of this section or unless the nonpayment is excused by the board after a showing by the employer that owing to conditions over which the employer had no control the installment could not be paid within the period prescribed for the payment.


AS 23.30.155(b) provides:


The first installment of compensation becomes due on the 14th day after the employer has knowledge of the injury or death. On this date all compensation then due shall be paid.  Subsequent compensation shall be paid in installments, every 14 days, except where the board determines that payment in installments should be made monthly or at some other period.

AS 23.30.155(0) states that "[t]he board shall promptly notify the division of insurance if the board determines that the employer's insurer has frivolously or unfairly controverted compensation due under this chapter."


In addition, AS 23.30.190(a) states in pertinent part that compensation for permanent partial impairment (PPI) "is  payable in a single lump sum, except as otherwise provided in AS 23.30.041 in this case, the adjuster did not pay the employee a single lump sum after receiving Dr. James's PPI rating. instead, she continued to pay the employee in periodic payments, with the only change being a recharacterization of the benefits from TTD to PPI.


The statutory change to require payment of permanent partial benefits in a single lump sum is a radical departure from pre‑July 1, 1988 law.  Before then, most permanent partial disability awards were paid out over time by periodic payment to the injured worker.  Lump sum payments were a very rare exception.  Effective July 1, 1988, however, lump sum payments are the rule, and there is no apparent exception to this mode of payment other than the specified scenario under AS 23.30.041.


Since there was no section 41 issue in this case, a single lump sum was payable to the employee.  The term "payable" is not defined in our statutes or regulations.  Webster's Dictionary defines it as follows: "payable: 1. that can be paid, 2. that is to be paid (on a specified date) ; due . . . .”   WEBSTER'S NEW WORLD DICTIONARY 1044 (2nd College ed. 1982). We find that "payable" in the context of AS 23.30.190 means "due," or “to be paid on a specified date.” We find this definition fits well with the term "due" as it is used in AS 23.30.155(b), which specifies when compensation must be paid.  This definition also works well for the term "payable" in its application in AS 23.30.155(c).


Here, Haar acknowledged she was aware of Dr. James' permanent partial impairment rating on July 31, 1991.  Under AS 23.30.155(b) and (e), the single lump sum was due on August 20, 1991.  We find no valid reason in the record for a controversion of the lump sum payment.  We find it would be contrary to the legislative edict if we deemed the controversion here valid.


Moreover, we agree with the employee that comments or advice given in a seminar do not, without more, constitute evidence sufficient to justify a controversion.  However, we find the adjuster reasonably relied on those comments in making her decision, and for the purposes of this decision, her actions were not frivolous under AS 23.30.155(o).


Accordingly, we find that the adjuster was aware of the permanent partial impairment rating on July 31, 1991, and she paid the lump sum 22 days later, on August 21, 1991.  Because we find the controversion was not valid, we find the lump sum should have been paid on August 20, 1991.  Therefore, the employer shall pay a 25 percent penalty on the amount of the lump sum which had not been paid by that date.


The employee also requests attorney's fees.  We find the employer controverted the employee's claim, and the employee retained an attorney who was successful in prosecuting his claim f or a penalty.  The employee requests the greater of statutory minimum fees or actual fees.  He provided no support or argument an why we should award actual fees.  Although we find this issue was one of first impression, we find the case did not take an extraordinary amount of time; nor was it complex in any significant way.  On these bases, we award statutory minimum fees.


Regarding the employee's request for costs, 8 AAC 45.180(f)(15) states duplication fees are paid at 10 cents per page unless justification warranting a higher fee is presented. since none was presented here, the employer shall pay at 10 cents per page.


Finally, the employee has requested interest. we award interest pursuant to Land and Marine Rental. v Co. Rawls, 686 P.2d 1187 (1984).


ORDER

The employer shall pay a penalty, attorney's fees and costs, and interest in accordance with this decision.


Dated at Anchorage, Alaska this 17th day of April 1992.



ALASKA WORKERS' COMPENSATION BOARD



 /s/ M.R. Torgerson 


M.R. Torgerson, 



Designated Chairman



 /s/ Michael A. McKenna 


Michael A. McKenna, Member



 /s/ Marc Stemp 


Marc Stemp, Member


If compensation is payable under terms of this decision, it is due on the date of issue and penalty of 25 percent will accrue if not paid within 14 days of the due date unless an interlocutory order staying payment is obtained in superior court.


APPEAL PROCEDURES

A compensation order may be appealed through proceedings in superior Court brought by a party in interest against the Board and all other parties to the proceedings before the Board, as provided in the Rules of Appellate Procedure of the State of Alaska.


A compensation order becomes effective when filed in the office of the Board, and unless proceedings to appeal it are instituted, it becomes final an the 31st day after it is filed.


CERTIFICATION

I hereby certify that the foregoing is a full, true and correct copy of the Decision and Order in the matter of Del M. Sumner, employee/applicant; v. Eagle Nest Hotel, employer; and Alaska National Insurance company, insurer/defendants; Case No. 9109858; dated and filed in the office of the Alaska workers' Compensation Board in Anchorage, Alaska, this 17th day of April, 1992.



Flavia Mappala, Clerk
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    �Although we can foresee situations in which a controversion of a PPI rating would be valid, we do not find such a situation here.  An obvious example of a valid controversion is when the employer has its own rating, and it controverts the rating done by the employee's doctor.


    �We would probably have done the same thing the adjuster did here.  We certainly do not fault the adjuster for the action she took, and we find her testimony was credible and professional.







