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ALASKA WORKERS' COMPENSATION BOARD

PRIVATE 

P.O. Box 25512







Juneau, Alaska 99802-5512

LARRY EMERY, 
)



)


Employee,
)


  Applicant,
)
DECISION AND ORDER



)


v.
)
AWCB Case No. 8409134



)

BUCHANAN CONSTRUCTION,
)
AWCB Decision No. 92-0098



)


Employer,
)
Filed with AWCB Anchorage



)
April 23, 1992


and
)



)

CIGNA COMPANIES,
)



)


Insurer,
)


  Defendants.
)

                                                                                       )


Employee's claim for permanent total disability benefits was heard at Anchorage, Alaska an March 25, 1992.  Employee testified by telephone and was represented by attorney Joseph Kalamarides.  Defendants were represented by attorney Allan E. Tesche.  The record was complete at the conclusion of the hearing, and the claim was ready for decision.


SUMMARY OF THE EVIDENCE AND ARGUMENTS

Employer hired Employee in 1983 to work as a carpenter foreman.  Shortly before his injury on January 20, 1984, Employee was promoted to assistant supervisor.  Employee was injured when he slipped on the ice and sat down on his buttocks.  He sought medical treatment, and continued to receive conservative care until the job ended.  He then returned to his home in Montana.


In Montana, Employee was treated by James Burton, M.D., who is an orthopedic surgeon.  Dr. Burton performed a lumbosacral arthrodesis and a foraminotomy on March 20, 1985.  On October 15, 1985, Dr. Burton determined from x‑rays that two wires had fractured.  Surgery to remove the wires was performed on December 12, 1985.  Dr. Burton reported that the graft on the right was fused, but he was unsure whether the graft on the left had fused.  He found no motion on the left.


In November 1985 International Rehabilitation Associates, Inc., provided Defendants with an initial evaluation of Employee.  The report discussed Employee's medical condition, his financial and social status, as well as his training, education, and work history.  A list of Employee's transferable skills and abilities was provided.  The report indicated Employee has a high school diploma, completed a two‑year architectural drafting program, and is a skilled carpenter.  Karen Knudson, the vocational counselor, indicated Employee's medical condition needed to stabilize in order to determine what type of work would be appropriate.  She believed Employee had an excellent chance of employment once he recovered in view of his age, education, training and transferrable skills.


Knudson continued to monitor Employee and provide progress reports.  In her March 14, 1986 report, she stated:


In view of the client's reports of debilitating painful symptoms restricting his activity to two hours per day, this specialist is unable to recommend any services other than supportive motivational counseling.  It does not appear likely that the client will consider return to work in the immediate future because of the reported pain experienced with activity.


About this same time in March 1986, Dr. Burton reported that Employee was having pain down his posterior thigh.


In her April 15, 1986 report Knudson stated that Employee's condition was improving slightly, that she was impressed with the positive change in his attitude and, assuming no serious setbacks causing loss of 'motivation, she expected continued improvement.  She stated she was closing her file at Defendants' request.


Employee began a pain management program at Virginia Mason Hospital in August 1986 at the Defendants' request.  Thomas Williamson‑Kirkland, M.D., supervised the program.  According to Dr. Williamson‑Kirkland, Employee did well and completed the program in three weeks instead of the usual four.  According to the report, Employee's fusion was solid, and he could return to work as a foreman or superintendent so long as he did no heavy lifting.  His permanent partial impairment was rated at 15 percent of the whole person.


On October 23, 1986 Employee was seen by a psychologist, Steve Fey, Ph.D., in follow up at the Virginia Mason Clinic.  According to Dr. Fey, Employee looked fit, had lost weight, had a lot of muscle development, and appeared in an excellent mood.  According to Dr. Fey, Employee said he had minimized back pain, did not want vocational rehabilitation services, and felt he could obtain whatever job he wanted without help.


On October 31, 1986, Employee returned to Dr. Burton with complaints of diffuse low back pain which radiated into his hips.  Employee told Dr. Burton that the orthopedists at the Virginia Mason Clinic had recommended exploratory surgery for a suspected nonunion of the lumbosacral fusion.  Dr. Burton doubted that there was a nonunion.  Employee consulted Theodore Wagner, M.D., for a second opinion. on January 27, 1987, Dr. Wagner reviewed the CAT scans and the plain films.  Dr. Wagner estimated there was a 25 percent chance that Employee had a pseudoarthrosis.  He concluded exploratory surgery was appropriate.  Dr. Burton performed this surgery on February 26, 1987, finding a solid fusion on the right but probably not on the left.


In a May 14, 1987 letter to William Meagher, a vocational rehabilitation counselor who was apparently selected by Defendants, Dr. Burton indicated Employee was doing well.  Dr. Burton estimated Employee could return to work in about eight months after the surgery.  Meagher wrote again to Dr. Burton on July 20, 1987, stating that Employee had expressed some interest in learning construction estimating.  He stated:


The thought was that it was pretty direct transfer of Larry's skills and interest in construction into a job which is very light.  While I haven't done any actual in depth testing on Larry it is my impression that he is quite bright, and he does like math.


I have suggested to Larry that he consider some of the schools for this training. . . . we may possibly be able to arrange a combination of the schooling and on‑the‑job training. . . .


In December 1987, Dr. Wagner examined Employee and reviewed a magnetic resonance imaging (MRI) study.  He found no reason for further surgery.  Dr. Wagner encouraged Employee to return to work as a construction supervisor.


In January 1988 Employee began a back stabilization program with Carl Albertson, N.D. Employee had difficulties with the program.  On February 16, 1988, Meagher wrote to Stephen Powell, M.D., stating that he intended to have Employee enter construction estimating school as soon as he completed a 30‑day work hardening program.


On March 3, 1988, Employee met with Susan Bertrand, M.D., a physiatrist, who said he should continue with Dr. Albertson's program and then she would see him again.  On April 14, 1988, Meagher wrote to Dr. Albertson regarding Employee's ability to participate in the construction estimating schooling.  Meagher indicated Employee had taken the General Aptitude Test Battery (GATB) which indicated he was "quite a bright person."


On May 12, 1988 Dr. Bertrand reviewed the MRI and placed Employee in a body cast for two weeks.  She reported that the cast provided pain relief.


On June 2, 1988, Dr. Albertson stated that the tomogram of Employee's fusion showed a nonunion. on June 7, 1988, Dr. Ward reviewed a CAT scan and reported an incomplete fusion on the left side.


In his June 16, 1988, progress report, Meagher recommended Employee repeat the treatment at a pain management program.  He stated: "He seem to be at a somewhat different point, psychologically now, and may be more receptive to the concept of pain management."


On September 8, 1988, Stanley Bigos, N.D., examined Employee at Defendants’ request.  Dr. Bigos recommended that Employee build up his endurance through general conditioning.  He recommended against further surgical intervention.  In his October 7, 1988, report Meagher discussed Dr. Bigos" opinions and his discussions with Employee.  Meagher stated, "I would recommend . . . three months of training at the career Institute of Construction Estimating . . . . I would then recommend that be followed up with 3‑4 months of OJT with an employer." Meagher cautioned, "[I]f he were to take that training there is a possibility that it will be somewhat difficult to place him in Missoula.  Still I think it probably could be done."


In a letter dated November 28, 1989, to Employee, Meagher said that held tried to contact Employee, but with no success.  He stated that held discussed this with Insurer and that if Employee was "not available for rehabilitation when it is medically appropriate, then under the workers' compensation laws you are in noncooperation and I will have to file a report to that effect." Our records do not reflect Employee's response, if any.


Dr. Bertrand continued to treat Employee.  On April 6, 1990, Employee started a pain management program at Community  Medical Center.  After a series of treatments, there were no significant changes noted in his physical capacities.


In a May 9, 1990, letter to The WORC Center, Meagher indicated held been in touch with Employee.  He provided copies of a Job analysis and labor market information for the job of construction estimator as well as the results of the GATB test.


On October 15, 1990, Dr. Bertrand indicated Employee was medically stable.  She rated Employee's permanent impairment using the American Medical Association's Guides to the Evaluation of Permanent Impairment (2nd Ed., 1984).  She rated his whole person permanent impairment at 67 percent; 17 percent for loss of range of motion and 50 percent for pain.


On July 29, 1991, Dr. Bertrand reported that Employee could work as a construction estimator, if certain job modifications and restrictions were imposed.  She indicated Employee would need to change positions frequently and work different hours; on good days he could work more than eight hours and on bad days less than eight hours.


A rehabilitation plan was prepared by Meagher and formalized in an August 31, 1991, report.  It discussed Employee's medical history, his education and work history (which included the GATB test results), and a summary.  Meagher indicated Employee was very independent and was likely to end up self‑employed.  However, the estimator training would be valuable to him either in self‑employment or a job.  The August 1991 labor market survey for construction estimator jobs in the Missoula area stated that "[o]ut of the nine companies contacted there were no openings at the present time or within the 120‑day inquiry span." The report went on to state that there were about 40 companies in the area and possibilities were strong for a person "with the latest estimating training and a strong construction background of finding an element of employment."  There is no indication in our records that the parties agreed to this plan or that it was submitted to the rehabilitation administrator (RA) for approval.


On November 25, 1991, Dr. Williamson‑Kirkland reexamined Employee at Defendants' request.  Dr. Williamson‑Kirkland found no neurological loss or nerve tightness and good reflexes, sensation, straight‑leg raising, and femoral stretch.  Employee could walk on his toes and heels, kneel and squat, and had good strength.  Employee limped "dramatically," but the doctor noted that the limp disappeared when Employee walked on his heels and toes.  Dr. Williamson‑Kirkland concluded the limp was a "learned behavior or a contrived behavior." The doctor stated that Employee "objectively looked just exactly as the same when . . . [he] saw him in 1986." Dr. Williamson‑Kirkland said "there is some sort of secondhand evidence this man is probably more active than he is talking about because he has kept his muscles in good shape.  You can't do that without activity." The doctor indicated Employee's fusion was stable, and that there was a tremendous psychological element to Employee's disability.


Employee saw Dr. Fey again in November 1991. He noted that Employee was mildly to moderately depressed.  Dr. Fey believes Employee's psychological state is typical of the type of patients he treats, and it could be "turned around." He believes if Employee were properly motivated, he could return to his occupation at the time of injury.


In November 1991, the Social Security Administration awarded disability benefits to Employee.


Employee is currently under the care of Dr. Fuhrman. Dr. Fuhrman has indicated that Employee's pain appears to be from scar tissue or the lack of fusion on the left side.


At the hearing, Employee presented the expert opinion testimony of psychologist, Larry Bissey, Ph.D., who is also a certified rehabilitation counselor. Bissey has never met or talked with Employee, but he reviewed Employee's records. In his opinion, Employee is unemployable, primarily because he has now been out of work for eight years. bissey indicated he was amazed at the lack of attention to the psychological aspect of Employee's situation. He believes a comprehensive psychological work up is necessary.


Bissey testified he agreed in general with the idea of returning Employee to work as a construction estimator, but that idea was not properly followed through. Bissey testified Employee would need training and an OJT situation if he was ever to be employable. He estimated it would take a long time, probably a year to get Employee to an employable state, and the probability of successful rehabilitation was very low.


On cross-examination Bissey admitted Employee has poor motivation to return to work. On redirect, Bissey stated that Employee does not have a good understanding of what is going on with him physically and what the future holds for him. He needs this understanding to be properly motivated.


In response to our questions about Employee's medications, bissey stated that they do have a negative effect on his motivation.  He said Employee needs to get off narcotics because of the negative effect upon motivation.  Defendants, expert, Dr. Fey, noted in his November 1991 examination that Employee needs to try to taper off his use of Tylenol No. 3 and Darvocet.  Dr. Fey acknowledged Employee's psychological condition needs to be addressed.


Defendants have been paying Employee temporary total disability (TTD) benefits.  Employee contends he is PTD.  He argues the question is whether he can return to work at suitable gainful employment.  While he acknowledged there is a possibility that he might be able to return to work, he argues that is not enough to deny his claim for PTD benefits in light of the presumption of compensability.


Defendants contend the best thing we can do for Employee is to deny his claim for PTD benefits.  Defendants contend Employee's physical condition does not prevent him from returning to work.  Instead, they argue it is his lack of motivation.  Defendants assert that Employee can return to work as a construction estimator or, if properly motivated and with additional conservative medical treatment, to his employment as a construction supervisor.  Defendants argue that to properly motivate Employee we should set a definite time limit on the continuation of benefits, and make the payment of benefits contingent on Employee's aggressive efforts to get off narcotics and to participate in a pain management program.


In addition to seeking PTD benefits, Employee seeks actual attorney's fees of $9,415.00 based on an hourly rate of $175.00 per hour, and legal costs of $2,159.00 for paralegal services at $85.00 and other itemized costs of $745.76.


Defendants contend that Employee"s attorney's hourly rate of $175.00 for legal services is excessive.  Defendants assert this rate exceeds the normal and customary rate for defense attorneys.  They contend this case did not involve an exceptionally complex issue or any other unusual factor that would justify $175.00 per hour.


FINDINGS OF FACT AND CONCLUSIONS OF LAW

At the time of Employees injury, AS 23.30.180 provided:


In case of total disability adjudged to be permanent 80 percent of the injured employee's spendable weekly wages shall be paid to the employee during the continuance of the total disability.  Loss of both hands, or both arms, or both feet, or both legs, or both eyes, or any two of them, in the absence of conclusive proof to the contrary, constitutes permanent total disability.  In all other cases permanent total disability is determined in accordance with the facts.


At the time of Employee's injury, former AS 23.30.041(c), (d), (e) and (i) provided in pertinent part:


(c) if an employee suffers a permanent disability that precludes return to suitable gainful employment
, the employee is entitled to be fully evaluated for participation in a rehabilitation plan within 90 days after the date of injury.  A full evaluation shall be performed by a qualified rehabilitation professional. . . . If the employer does not timely schedule an evaluation under this subsection, the board or a person designated by the board may retain a qualified rehabilitation professional to perform the evaluation. . . .


(d) A full evaluation by a qualified rehabilitation professional shall include a determination whether a rehabilitation plan is necessary and shall include the following specific determinations.


(1) whether the rehabilitation plan will enable the employee to return to suitable gainful employment;


(2) whether the employee can return to suitable gainful employment without the rehabilitation plan;


(3) the cost of the rehabilitation plan, including all costs to be incurred by the employer during the rehabilitation plan, and an estimate of whether the continuing benefits and compensation due to the employee under this chapter after the conclusion of the rehabilitation plan will be more or less than the benefits and compensation payable to the employee under this chapter if a rehabilitation plan is not implemented.


(e) A rehabilitation plan may consist of any of the following; however, if the employee can be restored to suitable gainful employment with rehabilitation plans of higher preference, then a rehabilitation plan of a lower preference need not be offered by the employer.  The order of preference for rehabilitation plans is


(1) prosthetic devices and training that enables work at the same or similar occupation as at the time of injury;


(2) work site modification and vocational training for the same or similar occupation;


(3) on‑the‑job training for a new occupation;


(4) vocational training for a new occupation; and


(5) academic training for a new occupation . . . .


(i) For purposes of this section, an employee is restored to suitable gainful employment if the employee can return to (1) work at the same or similar occupation with the same employer or an employer in the same industry as the employer at the time of injury; (2) an occupation using essentially the same skills as the job at the time of injury but in a different industry (3) an occupation using different skills but using the employees academic achievement level at the time of injury; or (4) an occupation requiring an academic achievement level that is different from that attained at the time of injury.  An employee shall be returned to suitable gainful employment in the order indicated in (1)‑(4) of this subsection.


In Bignell v. Wise Mechanical Contractors, 651 P. 2d 1163, 1167 (Alaska 1982), the Alaska Supreme Court acknowledged the importance of vocational rehabilitation.  The court noted that we will have a far stronger basis to ascertain the impact of an injury on the injured workers' wage‑earning capacity after a vocational rehabilitation assessment.


Employee relies upon Alaska Inter. Constructors v. Kinter, 755 P.2d 1103 (Alaska 1988) to support his claim that his total disability is permanent, and he should be awarded PTD benefits.  However, because of the factual difference, we do not find Kinter dispositive.  Kinter had always performed heavy physical labor, had an extremely limited ability to read or write, and could not sit or stand f or long periods. we found he was in the odd‑lot category, and that his total disability was permanent. in this case, Employee has completed additional educational studies beyond high school, the GATB scores indicate he is quite bright, and he has experience working at jobs which are not strictly heavy labor.


We agree with Employee that he is entitled to the application of the presumption of compensability in AS 23.30.120 to his claim for PTD.  We find Employee has presented evidence that he is presently totally disabled for his job at the time of injury. we find his condition is medically permanent; he has reached medical stability.  Accordingly, we conclude Employee raised the presumption of compensability.


We next consider Defendants' evidence to determine if they produced evidence rebutting the presumption.  We conclude they have.  Dr. Williamson‑Kirkland believes Employee is physically able to work as a construction supervisor and as an estimator.  Dr. Fey believes Employee's psychological state is typical of the type of patients he treats, and it could be "turned around." He believes if Employee were properly motivated, he could return to his occupation at the time of injury.


We must now determine if Employee has proven his claim by a preponderance of the evidence.  Under AS 23.30.180, we must make this determination "in accordance with the facts."


One of the facts we must consider is vocational rehabilitation.  Under AS 23.30.041(c) Employee was entitled to be fully evaluated for participation in a rehabilitation plan within 90 days after the date of injury.  Because of Employee's medical condition, he could not be fully evaluated within 90 days of the date of injury.  An initial evaluation was performed.  Thereafter, Employee was in contact with Defendants, rehabilitation counselors for over six years.


Although a plan was eventually developed, we are unable to find a full evaluation which provides the information required by AS 23.30.041(d). As Employee argued in his closing statement, the issue is whether he can return to suitable gainful employment.  We find no discussion in the rehabilitation reports of Employee's ability to return to suitable gainful with our without a plan, nor is there an analysis of returning Employee to suitable gainful employment in accordance with the order of preference stated in AS 23.30.041(i).


In analyzing the parties' arguments about this case, we find they focused on the issues that should have been addressed under former AS 23.30.041 in a full evaluation.  Defendants argue Employee can presently return to work as a construction estimator
 or with further medical care he could return to his job at the time of injury, while Employee argues he is permanently and totally unable to return to work.


We believe under AS 23.30.041 a full evaluation is necessary in this case. we find a full evaluation is particularly important when we are considering a claim for PTD, and there is evidence that an injured worker is physically capable of light or sedentary work as well as evidence that he is mentally capable of performing such work in view of his age, education, experience, and abilities.  Under former AS 23.30.041(g) temporary disability benefits are due during the evaluation process.  In Employee's case, we find TTD benefits are appropriate.  Of course, under former AS 23.30.041(h) , disability compensation may be forfeited if an injured employee refuses to cooperate with the evaluation.


Accordingly, we will retain jurisdiction and await this additional information before we make a final determination on Employee's claim for PTD benefits.  In order to obtain the evaluation, we will exercise our authority under AS 23.30.041(c). We may retain a qualified rehabilitation provider to perform a full evaluation if the employer has not timely scheduled the evaluation.  We find Defendants did not timely schedule the full evaluation. of course, the employer must pay the costs of the evaluation performed by the provider chosen by us.


Given the unique statutory requirements of AS 23.30.041, we find it would be beat to have the full evaluation performed by a rehabilitation provider who is familiar with the Alaska Workers, Compensation Act.  We intend to retain Jill Friedman to perform the full evaluation.  Within 10 days after the date this decision is issued, either party must notify us in writing of any reasons why Jill Friedman would not be suitable.  If we are timely notified, we will consider the reasons and decide whether to retain Friedman or someone else.


At the hearing we questioned Employee's continued use of narcotic medications.  Defendants argued we should require Employee to become involved in a pain management program, particularly one which addressed the use of narcotic medications.  Based on Bissey's testimony and Fey"s opinion, we find such a program appropriate for vocational reasons, and it may also be appropriate for medical reasons.  Given Bissey's testimony, we recognize that Friedman, or whoever we retain under AS 

23.30.041(c), may have difficulty in completing a full evaluation given Employee’s emotional state. Therefore, we find that appropriate medical attention is important.

Defendants argue we should set a time limit for Employee to get this treatment; after that time had passed disability benefits would stop.  However, assuming we agree with Defendants, we find we lack adequate evidence from which we could determine what would be an appropriate period of time for this treatment.


Furthermore, under AS 23.30.095(d) we find we cannot set such a limit at this time.  We may suspend disability benefits only if an injured worker unreasonably refuses to submit to medical treatment. we conclude that under AS 23.30.095(d) we must wait until a more definite plan is proposed and refused, and then determine if it was unreasonable.  See Metcalf v. Felec Services, 784 P.2d 1386 (Alaska 1990).  At this time, we do not find Employee's treating physician has recommended treatment which Employee has refused.  We cannot locate in our records any treatment plan offered by Defendants which Employee has refused.


We encourage Employee to follow the advice of his expert witness, Bissey, and seek treatment to reduce or eliminate his use of narcotics as well as obtain the psychological counseling suggested by Bissey.  Likewise, if Defendants want to offer a specific treatment plan directed at helping Employee manage his pain and eliminate or reduce his use of narcotics, we encourage them to do so.  If Defendants offer a treatment plan, we remind Employee that under AS 23.30.095 we may suspend benefits if he unreasonably refuses medical treatment.


We now address the final issue, attorney’s fees and legal Costs.  Defendants have been paying TTD benefits.  However, they refused to pay PTD benefits and they failed to have Employee fully evaluated under AS 23.30.041. At the hearing they sought an order limiting Employee's disability benefits.  They urged us to order Employee to aggressively participate in a program f or pain management and narcotic reduction, but they have not offered such a program to Employee nor has Employee's physician recommended one.


Employee sought PTD benefits, which we have not granted. Instead we have ordered a full vocational evaluation, and urged Employee to become involved in a program for pain management and narcotic reduction.


We find Defendants have not controverted benefits for purposes of attorney's fees under AS 23.30.145(a). We find Defendants resisted paying PTD benefits, but we have not awarded PTD benefits.  We find Defendants had not offered, at least until the time of the hearing, benefits which we found appropriate; that is, a vocational evaluation and a program for pain management and to eliminate the use of narcotics.  While Employee was not successful in getting PTD benefits, through his attorney's efforts he succeeded in getting other benefits which Defendants had not voluntarily provided.  We find this to be a resistance to providing the benefits we awarded.  Therefore, under AS 23.30.145(b) we find we can award reasonable attorney's fees and legal costs.


Thus, the question becomes: What is a reasonable attorney to fee?  We realize that much of the attorney’s work in to pursue PTD benefits would have been necessary even if Employee had sought only the benefits we awarded.  On the other hand, Employee did not prevail and obtain the benefits he sought.  It appears in determining a reasonable attorney's fee, we should consider that factor in our award.


Because our award is not what the parties expected, we find it is appropriate to give them an additional opportunity to address the issue of reasonable attorney's fees and the legal costs.  Of course, we encourage the parties to first attempt to resolve this issue themselves. if the parties are unable to do so and want an opportunity to submit additional written arguments, they should notify the designated chairman in writing and a briefing schedule will be established.


ORDER

1. In accordance with this decision, we will retain Jill Friedman to perform an evaluation under AS 23.30.041. We retain jurisdiction to consider Employee's claim for permanent total disability benefits after this evaluation is completed.


2. Employee is encouraged to locate on his own, or if offered by Defendants to cooperate in, a treatment program directed at pain management as well as eliminating or reducing his use of narcotics.


3. Employee is entitled to a reasonable attorney's fee and legal costs under AS 23.30.145(b). If the parties are unable to resolve this issue, they may submit additional arguments in accordance with this decision.


Dated at Anchorage, Alaska this 23rd day of April, 1992.



ALASKA WORKERS' COMPENSATION BOARD



 /s/ Rebecca Ostrom 


Rebecca Ostrom, 



Designated Chairman



 /s/ Michael A. McKenna 


Michael A. McKenna, Member



 /s/ Marc Stemp 


Marc Stemp, Member


If compensation is payable under terms of this decision, it is due an the date of issue and penalty of 20 percent will accrue if not paid within 14 days of the due date unless an interlocutory order staying payment is obtained in superior court.


APPEAL PROCEDURES

A compensation order may be appealed through proceedings in Superior Court brought by a party in interest against the Board and all other parties to the proceedings before the Board, as provided in the Rules of Appellate Procedure of the State of Alaska.


A compensation order becomes effective when filed in the of f ice of the Board, and unless proceedings to appeal it are instituted, it becomes final on the 31st day after it is filed.


CERTIFICATION

I hereby certify that the foregoing is a full, true and correct copy of the Decision and order in the matter of Larry Emery, employee/applicant; v. Buchanan Construction, employer; and CIGNA Company, insurer/defendants; Case No. 8409134; dated and filed in the office of the Alaska Workers' Compensation Board in Anchorage, Alaska, this 23rd  day of  April, 1992.



Charles Davis, Clerk

SNO

�








    �"Suitable gainful employment" was defined in former AS 23.30.265(28) as:


	employment that is reasonably attainable in light of an individuals age, education, previous occupation, and injury, and that offers an opportunity to restore the individual as soon as practical to a remunerative occupation and as nearly as possible to the individual's gross weekly earnings as determined at the time of injury.


    �This argument seems to have little support in the evidence provided by Meagher, Defendants, rehabilitation counselor.  Meagher appears to have recommended a training program as well as an OJT in order for Employee to be qualified to secure a job as an estimator.







