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ALASKA WORKERS' COMPENSATION BOARD

PRIVATE 

P.O. Box 25512







Juneau, Alaska 99802-5512

LINDA L. HARP,
)



)


Employee,
)


  Applicant,
)
DECISION AND ORDER



)


v.
)
AWCB Case No. 8715387



)

ARCO ALASKA, INC.,
)
AWCB Decision No. 92-0101



)


Employer,
)
Filed with AWCB Anchorage



)
April 24, 1992


and
)



)

CIGNA,

)



)


Insurer,
)


  Defendants.
)

                                                                                      )


We heard this claim for attorney's fees in Anchorage, Alaska on March 26, 1992.  The employee was not present but was represented by attorney Chancy Croft.  The employer and insurer were represented by attorney Timothy McKeever.  The record closed when the hearing concluded.


ISSUE

Whether to award attorney's fees on certain costs which were paid on March 24, 1992.


FINDINGS OF FACT AND CONCLUSIONS OF LAW

After hearing the parties' arguments and reviewing the record, we make the following findings of fact.  A decision in this case was issued on December 9, 1991.  Harp v. ARCO Alaska, Inc., AWCB No. 91‑0318 (December 9, 1991).  In it, the employee prevailed an most of the several issues presented for decision.


Subsequently, the employee's attorney sent the employer's attorney a letter, dated December 12, 1991, in which the attorney requested payment of specified costs totaling $503.32. These costs included bills the attorney had recently received for two depositions (which the employee's attorney claims were set by defendant), telephone, copying and postage charges, and a medical report fee.  The letter concluded: "Let me know if your client will pay these voluntarily or if we need to proceed to another hearing in this case to obtain payment."


On December 17, 1991 the employee filed an application for adjustment of claim "[t]o obtain costs in accordance with the attached letter." The attached letter was the December 12, 1991 request.  The application was served on the insurer and its attorney on December 23, 1991.


By letter dated December 27, 1991 the employer's attorney acknowledged receipt of the December 12, 1991 letter "concerning additional costs for the Harp hearing." He further stated: 

"I note that you did not previously file an Affidavit of costs in this matter.  I have forwarded your letter to my client, and we will get back to you as soon as we can."


The employer filed an answer on January 14, 1992.  In it, the employer denied it owed payment for attorney's fees or costs. its defenses included assertions that the claim was barred under AS 23.30.100, AS 23.30.105, AS 23.30.110(c), or otherwise by law or equity.  In addition, another defense stated: "The employee's application states that the reason for filing the Application is 'To obtain costs in accordance with the attached letter.' A copy of the letter was not attached to the Application served to the employer's counsel.  The employee therefore failed to specify her claim." The employer reserved the right to raise further defenses after discovery.


The employee filed an affidavit of readiness for hearing on January 22, 1992.  On February 4, 1992, the employer filed an opposition, contending that it had appealed the December 9, 1991 board decision regarding attorney's fees and costs, and the board therefore had no jurisdiction over the dispute.


A preheating was held March 4, 1992.  At this time, the employer added the following defenses: 1) the affidavit of costs was never filed; and 2) the costs have been waived because they were not reserved at the last hearing.  In addition, the hearing date was set.  Moreover, the employer reasserted the defense that the board lacked jurisdiction because the December decision was appealed.


On March 6, 1992 the employee's attorney filed his affidavit of costs.  These costs were identical in type and amount to the costs described in the December 12, 1991 letter from the employee's attorney to the employer's attorney.  On March 13, 1992 the employee's attorney filed his affidavit of attorney's fees. on March 24, 1992 the employer paid for all the requested costs, but not the attorney's fees.


The employer argues that its "beef"  is not with the costs themselves but is with the failure of the employee's attorney to file an affidavit under 8 AAC 45.180. it notes it paid the costs within 20 days after receiving the affidavit of costs.  Still, the employer adds, the employee's attorney did not itemize properly the costs as required in 8 AAC 45.180. The employer points out that the board has rules which must be observed.


The employee's attorney requests an award of attorney's fees incurred in collecting the costs paid by the employer on March 24, 1992.  He contends that a reasonable interpretation of the employer's answer to his claim was that the employer intended to "fight" his costs request.  He requests actual fees under AS 23.30.145(b). That section states:


If an employer fails to file timely notice of controversy or fails to pay compensation or medical and related benefits within is days after it becomes due or otherwise resists the payment of compensation or medical and related benefits and if the claimant has employed an attorney in the successful prosecution of the claim, the board shall make an award to reimburse the claimant for the costs in the proceedings, including a reasonable attorney fee.  The award is in addition to the compensation or medical and related benefits ordered.


The employee's attorney asserts that the Alaska Supreme court's discussion of attorney's fees in State Department of Highways v. Brown, 600 P.2d 9 (Alaska 1979) is applicable here.  In Brown, the insurer's attorney argued that attorney's fees were not required to be paid under AS 23.30.145(a) because the compensation due the employee was paid voluntarily, and therefore was not "awarded" by the board.  Responding to this argument, the court stated:


Through the efforts of Brown's attorney in obtaining substantial medical evidence establishing that Brown's injury was work‑related after all, the case had reached a point where the carrier apparently concluded that any further resistance to, or controversion of, Brown's claim for compensation would be futile.  Under these circumstances, it is fair to presume that the carrier believed that if the claim were controverted further, the ultimate result would be a decision by the Board awarding Brown the compensation to which he was entitled.

600 P.2d at 12.


The court went on to state that the insurer's payment could be fairly construed to be the equivalent of an "award" of compensation to Brown, i.e., "granting that which is merited or due".  Id. Here, however, we do not find the insurer’s actions constituted a resistance under AS 23.30.145(b). We do not find Brown on point for this dispute.


Although the employer delayed payment of costs for a period, we find its delay was valid.  We find that the employee's attorney did not comply with 8 AAC 45.180(f) of our regulations until March 6, 1992.  We find there is no legal resistance or controversion of costs under this regulation until the applicant or his attorney files a proper affidavit, and the insurer then refuses to pay part or all the costs noted in that sworn affidavit.
  In other words, there is nothing due the employee’s attorney (pursuant to Brown) until he complies with the regulations.


It is unfortunate the employer's attorney did not inform the employee's attorney the employer might be willing to pay the costs (as it ultimately did) if only the employee's attorney complied with the regulations.  Had he done so, both parties might have saved time and expense, and the necessity for board action.  Still, the employer is not required to remind the employee of the requirements in the regulations.


Accordingly, the employee's request for attorney's fees on the costs is denied and dismissed.


ORDER

The request of the employee's attorney for legal fees on costs, pursuant to his application filed December 17, 1991, is denied and dismissed.


Dated at Anchorage, Alaska this 24th day of April, 1992.



ALASKA WORKERS' COMPENSATION BOARD



 /s/ M.R. Torgerson 


M.R. Torgerson, 



Designated Chairman



 /s/ Robert W. Nestel 


Robert Nestel, Member



 /s/ D.F. Smith 


Darrell F. Smith, Member


If compensation is payable under terms of this decision, it is due on the date of issue and penalty of 25 percent will accrue if not paid within 14 days of the due date unless an interlocutory order staying payment is obtained in Superior court.


APPEAL PROCEDURES

A compensation order may be appealed through proceedings in superior Court brought by a party in interest against the Board and all other parties to the proceedings before the Board, as provided in the Rules of Appellate Procedure of the State of Alaska.


A compensation order becomes effective when filed in the office of the Board, and unless proceedings to appeal it are instituted, it becomes final on the 31st day after it is filed.


CERTIFICATION

I hereby certify that the foregoing is a full, true and correct copy of the Decision and order in the matter of Linda L.  Harp, employee applicant; V. ARCO Alaska, Inc., employer; and  CIGNA, insurer defendants; Case No.8715387; dated and filed in  the office of the Alaska Workers' Compensation Board in Anchorage, Alaska, this 24th day of April, 1992.



Dwayne Townes, Clerk

SNO

�








    �The employer made no specific argument on its defense that we have no jurisdiction over this spat.  We find we have jurisdiction.  This claim concerns costs and attorney's fees which were not specifically argued (as far as we can discern) during the July 1991 hearing or awarded in the December 1991 decision and order.





    � 8 AAC 45.180(f), made effective on March 16, 1990, still allows parties to resolve costs matters informally.  The only twist is the applicant's attorney must file the appropriate affidavit to trigger the informal resolution.







