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ALASKA WORKERS' COMPENSATION BOARD

PRIVATE 

P.O. Box 25512







Juneau, Alaska 99802-5512

DEL M. SUMNER,
)



)


Employee,
)


  Applicant,
)
DECISION AND ORDER



)


v.
)
AWCB Case No. 9109858



)

EAGLE NEST HOTEL,
)
AWCB Decision No. 92-0104



)


Employer,
)
Filed with AWCB Anchorage



)
April 24, 1992


and
)



)

ALASKA NATIONAL INS. CO.,
)



)


Insurer,
)


  Defendants.
)

                                                                                  )


We issued a decision and order in this case on April 17, 1992.  The employee was represented by attorney William Soule and the employer was represented by attorney Shelby Nuenke‑Davison.  In that decision, we ordered the employer to pay a penalty, attorney’s fees and costs, and interest.  The primary issue was whether the employer owed the employee a penalty for payment of a lump sum of permanent partial impairment benefits.

We have reviewed our decision and find we may have made a mistake of fact in our determination. specifically, we may have miscounted the period necessary to trigger a penalty under AS 23.30.155. In addition, we find we did not address the employee's argument that payment of the permanent partial impairment sum should. have been paid on, the "next regularly scheduled due date" for an installment of compensation.


We find that addressing these issues could affect the outcome of our decision in this case.  We find we must reopen this record in order to best ascertain the rights of the parties.  AS  23.30.135. Accordingly, we are suspending our decision under AS  23.30.125, AS 44.62.520 and AS 44.62.540. The employer is not  required to pay under the terms of the April 17, 1992 decision and  order.  


We conclude we must reconsider this matter under AS  44.62.540
for the limited purposes noted above.  That is, we will consider the parties' written arguments regarding the number of days from July 31, 1991, when adjuster Linda Haar acknowledged awareness of the permanent partial impairment rating, to August 21, 1991, when the parties stipulated payment was made.  The question for decision is whether this period constitutes 21 or 22 days.


Secondly, we will consider arguments addressing the employee's assertion that payment of the lump sum was due on the date the next regularly scheduled installment of compensation was due.  By way of reference, we refer the parties to pages 8‑9 of the employee's hearing brief.


This reconsideration is limited to the issues we have stated here.  No other evidence or argument will be accepted.  The parties may submit written arguments which must be filed by May 5, 1992 at 5;00 p.m. The record will then close, and we will decide whether to award the penalty, attorney's fees and costs, and interest requested by the employee in this matter.


ORDER

Our April 17, 1992 decision and order is suspended pursuant to this reconsideration.  The parties shall proceed in accordance with this decision.


Dated at Anchorage, Alaska this 24th day of April, 1992.



ALASKA WORKERS' COMPENSATION BOARD



 /s/ M.R. Torgerson  



M.R. Torgerson, Esq.



Designated Chairman



 /s/ Michael A. McKenna 


Michael A. McKenna, Member



 /s/ Marc Stemp 


Marc Stemp, Member


If compensation is payable under terms of this decision, it is due on the date of issue and penalty of 25 percent will accrue if not paid within 14 days of the due date unless an interlocutory order staying payment is obtained in Superior Court.


APPEAL PROCEDURES

A compensation order may be appealed through proceedings in superior court brought by a party in interest against the Board and all other parties to the proceedings before the Board, as provided in the Rules of Appellate Procedure of the State of Alaska.


A compensation order becomes effective when filed in the office of the Board, and unless proceedings to appeal it are instituted, it becomes final on the 31st day after it is filed.


CERTIFICATION

I hereby certify that the foregoing is a full, true and correct copy of the Decision and order in the matter of Del M. Sumner, employee/applicant; v. Eagle Nest Hotel, employer; and Alaska National Insurance Company, insurer/defendants; Case No. 9109858; dated and filed in the office of the Alaska Workers' Compensation Board in Anchorage, Alaska, this 24th day of April, 1992.



Flavia Mappala, Clerk
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