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ALASKA WORKERS' COMPENSATION BOARD

PRIVATE 

P.O. Box 25512







Juneau, Alaska 99802-5512

WESLEY MITCHELL,
)



)


Employee,
)


  Applicant,
)
DECISION AND ORDER



)


v.
)
AWCB Case No. 9119216



)

G.E. GOVERNMENT SERVICES,
)
AWCB Decision No. 92-0107



)


Employer,
)
Filed with AWCB Fairbanks



)
April 28, 1992


and
)



)

SEDGWICK JAMES CO. OF OREGON,
)



)


Insurer,
)


  Defendants.
)

                                                                                      )


We heard this dispute over an employer's medical examination in Fairbanks, Alaska on April 14, 1992.  Attorney Chancy Croft represented the applicant employee, and attorney Shelby Nuenke‑Davison represented the defendant employer and insurer. We closed the record at the conclusion of the hearing.


ISSUES

1. Shall we order an employer's medical examination (E.M.E) on the employee under AS 23.30.095(e)?


2. Shall we order an independent medical examination (I.M.E.) under AS 23.30,095(k)?


3. Shall the employer be sanctioned for failing to timely disclose medical reports in its possession?


CASE HISTORY AND BRIEF SUMMARY OF THE EVIDENCE

The employee developed severe numbness in his right leg on or about July 25, 1991 operating equipment while working as station mechanic for the employer in Tin City on Alaska's Seward Peninsula.  He entered Providence Hospital in Anchorage on August 2, 1991.  There he came under the care of surgeon Michael Hein, M.D., for limb salvage procedures.  Dr. Hein diagnosed ischemic changes to the leg from thrombosis and performed a series of vascular and grafting surgeries to restore circulation, and to restore the damaged areas of the leg.  The employer controverted all workers' compensation benefits on September 18, 1991, contending the employee's condition was not related to his work.


When he had somewhat recovered, the employee moved back home to the Fairbanks area.  Dr. Hein referred him to the care of Edwin Lindig, M.D., on November 21, 1991. Dr. Lindig provided continuing conservative care through medication and physical therapy.  He had not found the employee medically stable as of the time of the hearing, nor had he released him for work.


The employee argued in a preheating on March 18, 1992 that the controversion was frivolous under As 23.30.155(o) because Dr. Hein found the condition related to his work, and there was no medical evidence to the controversion in the record.  The employer disputed this disclosing the existence of unidentified medical reports which supported the controversion, finding the condition unrelated to his work.  The employer eventually released the medical reports dated October 8, 1991 and October 16, 1991 by Dr. Eugene Strandness, M.D. of Seattle, and dated January 31, 1992 by John Bergan, M.D., of LaJolla, California.


The reports of these two physicians had been based on the review of the employee's medical reports.  The employer requested a physical examination of the employee by either of the doctors, the employee objected. In a letter dated March 19, 1992 responding to an inquiry by the employer's adjustor, Dr. Hein recommended against sending the employee to LaJolla when adequate expertise is available in Seattle and San Francisco.  He noted a risk of rethrombosis from the cramped, prolonged sitting of air travel, and specifically recommended an adult traveling companion.  The employer subsequently agreed to send the employees wife as a companion to him.


At the hearing the employee argued that the reports by Dr. Strandness, and Bergen were actually E.M.E.'s which the employer had refused to disclose in violation of As 23.30.095(h), 8 AAC 45.052(b) and Canon 7 of the Code of Professional Responsibility for suppressing evidence.  He argued that no doctor has recommended a physical E.M.E., only the employer's attorney.  An out of state examination would be risky and unnecessary, Although E.M.E.'s are important for investigation the employer has already had two E.M.E.'s and moved beyond the stage of investigation to litigation.  Because the E.M.E.'s contradict the treating physician's opinion, AS 23.30.095(k) requires a board appointed I.M.E. lie requested us to deny the E.M.E. to avoid additional delay, order  an I.M.E., and sanction the employer for failing to disclose pertinent medical evidence.


The employer argued that the reports by Drs. Strandness and Bergen were not E.M.E.'s, but simply consultation reports to aid in preparation for litigation.  Although the employer admits the responsibility to disclose physical examination reports, it argues that such consultation reports are not discoverable Under Alaska Rule of Civil procedure (A.R.C.P) 26(b)(4). It argues that it has an unqualified right to a physical E.M.B. of the employee with a doctor of its choice.  Because no E.M.E. has yet been held, no I.M.E. can be triggered under AS 23.30.095(k). The employer argued that the real issue is fundamental fairness.  AS 23.30.120(a) created a presumption of compensability.  If the board interprets the statute in a way to prevent the requested E.M.E., it would create an unconstitutional irrebuttable presumption.


The parties disputed the admissibility of Dr, Hein's  records.  The employer filed an objection to the records,  requesting cross‑examination of the doctor, The deposition of Dr. Hein was continued to an unspecified date after our hearing. we note that Dr. Hein responded to a request by the employer with a letter dated September 26, 1991, finding the employee's condition to have arisen from his work, and with a letter dated March 19, 1992 recommending an E.M.E. be hold in Seattle or San Francisco instead of in LaJolla, California.  As these letters are clearly admissible under the Alaska Supreme Court ruling in Frazier v. H.C. Price/CIRI Const, JV, 794 P. 2d 103 (Alaska 1990), and provide adequate evidence for the limited purposes of this decision, we decline to rule on the admissibility of the rest of Dr. Hein's records at this time.


FINDINGS OF FACT AND CONCLUSIONS OF LAW
I.  Employer Medical Examination


AS 23.30.095(e) provides, in part:


The employee shall, after an injury, at reasonable times during the continuance of the disability, if requested by the employer or when ordered by the board, submit to an examination by a physician or surgeon of the employer’s choice authorized to practice medicine under the laws of the jurisdiction in which the physician resides, furnished and paid for by the employer.  The employer may not make more than one change in the employer's choice of a physician or surgeon without the written consent of the employee, Referral to a specialist by the employers physician is not considered a change in physicians.  An examination requested by the employer not less than 14 days after injury, and every 60 days thereafter, shall be presumed to be reasonable, and the employee shall submit to the examination without further request or order by the board.


The employer's authority to demand an EME lies in section .095(e).  The statute also provides for a Board order to enforce the employer's request, but is doesn't provide specific criteria for the exercise of that power.  In the past we have required employer's to show a substantial need for us to take action on their behalf.See, e.g., Otero V. Anchorage School District, AWCB No. 90‑0273 (November 9, 1990), aff'd 3 AN‑90‑9532 CIV (Alaska Superior Court, October 22, 1991). We find that this "substantial need" is essentially a reasonableness standard.  We have found our analysis of the reasonableness of an employer's request under AS 23.30.095(e) is the same as the analysis under AS 23.30.110(g). See, Burrell v. FNSB, AWCB No. 92‑0038 (February 24, 1992).  We interpret convenience in AS 23.30.110(g) to include the reasonableness of the time as well as location, and the appropriateness of a particular doctor. Castner v. Air Logistics, AWCB No, 86‑0319 (December 4, 1986); Eckman v. Veco, AWCB No. 87‑0233 (October 1987).


Although Dr. Hein clearly frowns on excessive air travel for the employee, the employer has a clear statutory right to reasonable opportunity for examination of the employee.  We find the employer's offer to send the employee and a traveling companion to be examined by Dr. Strandness in Seattle instead of LaJolla to be a reasonable accommodation to meet its substantial need for expert evaluation; and we will order the E.M.E.

II. Independent Medical Examination.


AS 23.30.095(k) provides, in part:


In the event of a medical dispute regarding determination of causation, medical stability, ability to enter a reemployment plan, degree of impairment, functional capacity, the amount and efficacy of the continuance of or necessity of treatment or compensability between the employee's attending physician and the employer's independent medical evaluation, a second independent medical evaluation shall be conducted by a physician or physicians selected by the board from a list established and maintained by the board. . . .


This provision of the law specifically provides for an independent evaluation in cases with treatment or disability disputes between physicians retained by the employee and employer.  The independent evaluation is mandatory: "...shall be conducted...". The Alaska State courts have interpreted this section to require an independent evaluation for even minuscule differences. See, Quirk v. Anchorage School District, 3 AN 904509 Civ (Alaska Superior Court, August 21, 1991).  In the came before us the employer argues that there have been no E.M.E.'S to trigger AS 23.30.095(k). Although the employer has characterized the reports of Drs. Bergen and Strandness as strictly consultation for case preparation the record is clear that the employer has relied on these reports as the evidentiary basis for denying the employee's claim.  We find there reports to reflect E.M.E.'s disputing the opinion of Dr. Hein.  Under AS 23.30.095(k) we are required to order an I.M.E.


Although the employer's physicians have not yet physically examined the employee, they have reviewed the medical records, a common procedure in our experience.  Although Dr. strandness might conceivably change his opinion after actually seeing the employee, he and Dr. Bergen have both already given unequivocal opinions triggering the need for an I.M.E. under AS 23.30.095(k). Accordingly, to avoid further delay, we will refer this case to the attention of the Fairbanks Workers' Compensation Officer to arrange an independent examination under this section of the law, to follow the receipt of the report by Dr. Strandness, in accord with the procedure outlined in our regulations at 8 AAC 45.092.

III. Sanction.


AS 23.30.155(o) provides:


(o) The board shall promptly notify the division of insurance if the board determines that the employer's insurer has frivolously or unfairly controverted compensation due under this chapter.  After receiving notice from the board, the division of insurance shall determine if the insurer has committed an unfair claim settlement practice under AS 21.36.125.


As conceded by the employer in its argument the employee enjoys a presumption of compensability of his claim under AS 23.30.120(a). in our review of the record we can find no evidence to rebut that presumption until the employer disclosed the reports of the Drs.  Bergen and Strandness, long after the controversion had been issued.  The Alaska Supreme Court in Veco v. Wolfer, 693 P.2d 865, 870 (Alaska 1985), required a showing of "substantial evidence" to rebut the presumption.  No obvious legal basis presents itself to justify the controversion.


Although the employee raised the issue of a frivolous controversion during a pre‑hearing neither party specifically addressed AS 23.30.155(o) during the hearing.  The Alaska Supreme Court in Simon v. Alaska Wood Products, 633 P.2d 252, 254 (Alaska 1981) limited our decision making to those issues clearly identified as in dispute during any given hearing. We cannot find that the frivolous controversion of the claim was a clear issue for the parties in our hearing of April 14, 1992.  We conclude that the matter is not ready for adjudication pursuant to our broad procedural authority under AS 23.30.135. We will retain jurisdiction over this issue, allowing the parties, to specifically address the issue in a hearing.  We refer this case to the Fairbanks Workers' Compensation Officer to schedule a hearing with the parties on this matter.


ORDER

1. The employee shall submit to an employer's medical examination under As 23,30.095(e) in accord with the terms of this decision.


2. The parties shall comply with a Board appointed independent medical examination under AS 23.30.095(k) and s AAC 45.092.


3. We retain jurisdiction over the issue of frivolous controversion of the claim under AS 23.30.155(o), giving the parties, an opportunity to argue the issue at a hearing in accord with the terms of this decision.


Dated at Fairbanks, Alaska this 28th day of April, 1992.



ALASKA WORKERS' COMPENSATION BOARD



 /s/ William Walters 


William Walters,



Designated Chairman



/s/ Steve Thompson 


Steve Thompson, Member



 /s /John Giuchici 


John Giuchici, Member


If compensation is payable under terms of this decision, it is due on the date of issue and penalty of 25 percent will accrue if not paid within 14 days of the due date unless an Interlocutory order staying payment is obtained in Superior Court.


APPEAL PROCEDURES

A compensation order may be appealed through proceedings in Superior Court brought by a party in interest against the Board and all other parties to the proceedings before the Board, as provided in the Rules of Appellate Procedure of the State of Alaska.


A compensation order becomes effective when filed in the office of the Board, and unless proceedings to appeal it are instituted, it becomes final on the 31st day after it is filed.


CERTIFICATION

I hereby certify that the foregoing is a full, true and correct copy of the Decision and order in the matter of Wesley Mitchell, employee/applicant; v. GE Government Services, employer; and Sedgwick James Co. of Oregon, insurer/defendants; Case No. 9119216, dated and filed in the office of the Alaska Workers' Compensation Board in Fairbanks, Alaska this 28th day of April, 1992.



Sylvia Kelley

SNO
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