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ALASKA WORKERS' COMPENSATION BOARD

PRIVATE 

P.O. Box 25512







Juneau, Alaska 99802-5512

RAFAEL VALLE,
)



)


Employee,
)
INTERLOCUTORY


  Applicant,
)
DECISION AND ORDER



)


v.
)
AWCB Case No. 9105900



)

DUTCH HARBOR SEAFOODS, LTD.,
)
AWCB Decision No. 92-0112



)


Employer,
)
Filed with AWCB Anchorage



)
April 29, 1992


and
)



)

WAUSAU INSURANCE COMPANIES,
)



)


Insurer,
)


  Defendants.
)

                                                                                       )


Employee's request under AS 23.30.041(d) that we review the Rehabilitation Benefits Administrator's determination finding him ineligible for further reemployment benefits was heard at Anchorage, Alaska, on April 22, 1992.  Employee was not present but was represented by his attorney, David Robinson, who participated telephonically.  Defendants' adjuster, George Youngclaus, also participated telephonically.


Robinson stated Employee recently changed physicians, and his new physician had provided medical reports which he wanted to submit for our consideration.  Robinson stated he had sent these reports to Defendants the day before the hearing.  Other than these reports, Employee did not have any other evidence to submit; however, he wanted to present his arguments about the Reemployment Benefits Administrator's (RBA) abuse of discretion in denying further benefits under AS 23.30.041. We entered an oral order continuing the hearing, and now memorialize that order in writing.


FINDINGS OF FACT AND CONCLUSIONS OF LAW

AS 23.30.041(d) provides in part:


Within 30 days after the referral by the administrator, the rehabilitation specialist shall perform the eligibility evaluation and issue a report of findings . . . . Within 14 days after receipt of the report from the rehabilitation specialist, the administrator shall notify the parties of the employee's eligibility for reemployment preparation benefits.  Within 10 days after the decision, either party may seek review of the decision by requesting a hearing under AS 23.23.110.  The hearing shall be held within 30 days after it is requested.  The board shall uphold the decision of the administrator except for abuse of discretion on the administrator's part.


In Quirk v. Anchorage School District, 3 AN‑90‑4509 CI, (Alaska Super. Ct.) (August 21, 1991), Judge Hunt ruled that AS 23.30.041(d) directs us to hear the review of the RBA's determination under AS 23.30.110, and that AS 23.30.110 requires us to provide a "full blown hearing." In addition, Judge Hunt ruled that the abuse of discretion standard does not require us to restrict the evidence to that which was before the RBA at the time of the RBA's decision. A similar conclusion regarding our consideration of additional evidence was reached by Superior Court Judge Pro Tem Wolverton in Kelley v. Sonic Cable Television, 3AN 89‑6531 (Alaska Super. Ct.) (February 19, 1991).


The designated chairman inquired whether Employee was willing to submit the medical reports and written argument for our consideration, and Robinson indicated he was willing to do so.  The designated chairman asked if the parties would agree to continue the hearing so Employee could be given time to submit these medical records and written argument and Defendants could be given time to review the medical reports and respond to Employee's written argument.  The parties agreed to the continuance.


After this inquiry, we concluded the hearing should be continued so the additional medical reports would be available for our consideration in reviewing the RBA's determination.  See 8 AAC 45.074(a)(7).  Accordingly, we directed Employee to file the medical reports and written argument within 10 days.  Because 10 days from the date of the hearing is May 2, 1992, a Saturday, Employee's time to file the reports and arguments is extended to May 4, 1992.


Defendants shall have 10 days in which to respond to Employee's arguments.  Because Employee must serve Defendants by mail, we allow three days extra for Defendants to file their  response. 8 AAC 45.060(b). Thus, Defendants' response must be  mailed to us and served upon Defendants by May 18, 1992.  The record will then be complete and ready for decision at our first scheduled hearings thereafter, May 20, 1992.


ORDER

It is so ordered.


Dated at Anchorage, Alaska this 29th day of April, 1992.



ALASKA WORKERS' COMPENSATION BOARD



 /s/ Rebecca Ostrom 


Rebecca Ostrom, 



Designated Chairman



 Michael A. McKenna 


Michael A. McKenna, Member



 /s/ Robert W. Nestel 


Robert W. Nestel, Member


CERTIFICATION

I hereby certify that the foregoing is a full, true and correct copy of the Interlocutory Decision and Order in the matter of Rafael Valle, employee/applicant; v. Dutch Harbor Seafoods, Ltd., employer; and Wausau Insurance Companies, insurer/defendants; Case No. 9105900; dated and filed in the office of the Alaska Workers’ Compensation Board in Anchorage, Alaska, this 29th day of April, 1992.



Flavia Mappala, Clerk
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