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ALASKA WORKERS' COMPENSATION BOARD

PRIVATE 

P.O. Box 25512







Juneau, Alaska 99802-5512

LINDA E. LAUGHLIN,
)



)


Employee,
)


  Applicant,
)
DECISION AND ORDER



)


v.
)
AWCB Case No. 9122556



)

TACO BELL,
)
AWCB Decision No. 92-0113



)


Employer,
)
Filed with AWCB Anchorage



)
May 1, 1992


and
)



)

INDUSTRIAL INDEMNITY,
)



)


Insurer,
)


  Defendants.
)

                                                                                 )


This claim for a compensation rate adjustment was heard on the written record in Anchorage, Alaska on April 8, 1992.  The employee represented herself in this matter, and the employer and insurer were represented by claims representative Stacie Herring.  The record closed on April 8, 1992.


ISSUE

Whether to set the employee's temporary total disability compensation rate at the weekly rate of $78.50.


FINDINGS OF FACT AND CONCLUSIONS OF LAW

The employee sustained a work injury on August 20, 1991.


Subsequently, the insurer filed a petition requesting a compensation rate adjustment* claims representative Herring filed a sworn affidavit testifying  she spoke to the employee and learned the employee did not work more than six months in the two calendar years preceding the injury.  Further, Herring testified the employee did not provide documentation "regarding the prior two years "work and work history."


Finally, Herring testified that based on the employee's work and work history, the employee's gross weekly earnings under AS 23.30.220 are $85.38 and her compensation rate is $78.50 weekly.  According to the employer's petition, the employee did not work in 1989 or 1990; therefore, the employer based the compensation rate on wages at the time of injury.  While working for the employer, the employee was paid $5.25 per hour. she earned $1,024.56 between June 24, 1991 and September 15, 1991.  According to the petition, the employer divided the total earnings ($1,024.56) by the number of weeks worked (12) to get gross weekly earnings of $85.38. Since the employee was married with one child, her resulting compensation rate was $78.50 weekly.


We find the employee was served with the petition, sworn affidavit and affidavit of readiness for hearing.  In addition, Workers' Compensation Officer Douglass Gerke sent the employee a letter, dated February 18, 1992, which explained the employer's petition, the procedure for getting a compensation rate change, and that the employee had the opportunity to respond to the employer's petition.  We find the employee did not respond to any of the above documents.


In making our determination, we will rely on the documents in the record, including the sworn affidavit of claims representative Herring. 8 AAC 45.120(f); AS 44.62‑470. Accordingly, we find the employee worked less than six months during the two years prior to her injury.  Based on AS 23.30.220(a)(2), we conclude her gross weekly earnings (GWE) and compensation rate must be calculated by considering the nature of  her  work and work history, keeping in mind that her compensation rate may not exceed her GWE at the time of her injury.


Based on the documents in the hearing record, we find the employee had no work history other than his job with the employer during 1991.  Therefore, we find her gross weekly earnings at the time of injury are the appropriate wages on which to base her compensation rate. we have reviewed Herring's calculations, and we find them accurate. Accordingly, the employee's gross weekly earnings are $85.38, and her compensation rate shall be $78.50.


ORDER

The petition of the employer and insurer is granted.  The employee's compensation rate shall be $78.50, in accordance with this decision.


Dated at Anchorage, Alaska this 1st day of May, 1992.



ALASKA WORKERS' COMPENSATION BOARD



 /s/ M.R. Torgerson 


M.R. Torgerson, Esq.,



Designated Chairman



 /s/ S.T. Hagedorn 


S.T. Hagedorn, Member

MRT:dt


If compensation is payable under terms of this decision, it is due on the date of issue and penalty of 25 percent will accrue if not paid within 14 days of the due date unless an interlocutory order staying payment is obtained in Superior court.


APPEAL PROCEDURES

A compensation order may be appealed through proceedings in Superior Court brought by a party in interest against the Board and all other parties to the proceedings before the Board, as provided in the Rules of Appellate Procedure of the State of Alaska.


A compensation order becomes effective when filed in the office of the Board, and unless proceedings to appeal it are instituted, it becomes final on the 31st day after it is filed.


CERTIFICATION

I hereby certify that the foregoing is a full, true and correct copy of the Decision and order in the matter of Linda E. Laughlin, employee/applicant; v. Taco Bell, employer; and industrial Indemnity, insurer/defendants; Case No. 9122556; dated and filed in the office of the Alaska Workers' Compensation Board in Anchorage, Alaska, this 1st day of May, 1992.



Dwayne Townes, Clerk
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     *Although the petition does not specifically request a compensation rate adjustment, the other documents in the record make it clear that the employer and insurer are requesting such an adjustment.







