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ALASKA WORKERS' COMPENSATION BOARD

PRIVATE 

P.O. Box 25512







Juneau, Alaska 99802-5512

CLAYTON S. SCHILLER,
)



)


Employee,
)


  Applicant,
)
DECISION AND ORDER



)


v.
)
AWCB Case Nos.
9033793



)

8620045

MOORE HEATING, AIRCON. & REFRIG.,
)



)
AWCB Decision No. 92-0117


Employer,
)



)
Filed with AWCB Anchorage


and
)
May 8, 1992



)

ALASKA NATIONAL INS. CO.,
)



)


and
)



)

ALASKA INSURANCE COMPANY,
)



)


Insurer,
)


  Defendants.
)

                                                                                  )


We heard this request for a compensation rate adjustment on April 8, 1992 in Anchorage, Alaska.  The employee was not present but was represented by attorney Joseph Kalamarides.  The employer and insurer were represented by attorney James Bendell.  The record closed when the hearing concluded.


ISSUES

1. Whether we should increase the employee's compensation rate from $404.48 weekly to $495.57 weekly.


2. Whether we should award attorney's fees and costs.


CASE SUMMARY

The employee reported two work‑related injuries which are relevant to this dispute.  The first injury date is September 10, 1986, and the second injury date is December 21, 1990.  The employee reported that in the 1986 incident, he hurt his low back while moving a furnace. (Employee Dep. at 7).  The 1990 injury was an aggravation of the 1986 incident.


These incidents occurred while the employee performed his duties as a sheet metal worker for the employer.  He has held this job with the employer since 1984.  He has worked as a sheet metal worker since 1960. (Employee Dep. Exhibit 3).


Alaska National Insurance Company was the insurer on the first injury (1986).  It paid the employee temporary total disability benefits, at the weekly rate of $404.48, for approximately three weeks.  This rate was apparently based on wages totaling $65,619.94 during 1984 and 1985 (the two years prior to the injury).  This resulted in gross weekly earnings of $615.19.


The employee then returned to work and apparently continued working until December 21, 1990.  The insurer at that time was Alaska Insurance Company (AIC).  At the time of the latter disability, the employee's gross weekly earnings were calculated at $773.51 weekly, based on gross earnings of $77,350.60 in 1988 and 1989.  This resulted in a weekly compensation rate of $495.57.


For a period, the two insurers disputed which of them might be liable for the employee's claim.  Eventually, Alaska National assumed responsibility.  Once it did so, it reduced the employee's temporary total disability compensation rate to $404.48 weekly, the amount it paid the employee in 1986.


Kim Schiller, the employee's daughter‑in‑law and a co‑owner of Comfort Heating in Wasilla testified at the hearing.  She stated that this sheet metal business was started in February 1991. she testified she is familiar with the market regarding sheet 'metal work in part because she worked for the employer from August 1987 through January 1991.  Ms. Schiller noted that the employer shut down its Wasilla operations in 1991.  She asserted that overall, 1991 was a good year for the business, and she projects 1992 will be as good or better than 1991.


Ms. Schiller further testified that if the employee had been able, he would have worked as an employee for Comfort Heating. She testified that the three owners who worked in the business earned gross wages of $35,200.00 in 1991.  This was paid as a salary by the business.  Her husband Terry is a co‑owner of Comfort Heating.  She testified he worked for the employer through January

1991. During January 1991 Terry Schiller earned $3,500.00. It then took about six weeks to get Comfort Heating going.


She stated that Terry Schiller and the other two co‑owners were paid a salary for the remainder of the year.  She added they often worked 18‑hour days seven days per week.


Ms. Schiller testified the business hired an employee during 1991.  She asserted this person was young and inexperienced and was therefore not used much except in the last quarter of 1991.  This part‑time worker grossed approximately $8,000.00. She testified that if the claimant had worked for them, he would have been paid the same salary as the co‑owners because he was experienced in sheet metal work, unlike the part‑time person hired by the business.  This would have enabled the co‑owners to work fewer hours during the year.


Vanna Jones testified for the employer.  She is office manager for the employer.  She testified that the employer's revenues decreased substantially in the Wasilla area because of Enstar's failure to put gas pipelines in outlying areas.  She noted that Enstar completed its gas pipeline to subdivisions in that area in 1990, and the only remaining jobs are retro‑fit work, i.e., changing out old units.


Jones noted that in 1989 the employee earned $43,025 working for the employer.  She asserted he would not have earned this amount in 1991, and she doesn't think he could earn that much in 1992 either.  She asserted there was new construction work going on in 1984 and 1985, and the economy then dropped off drastically in 1986 and 1987 which she described as "fairly standard" years.  She stated Enstar work was done primarily between 1988 and 1990.  However, she stated she had no reason to dispute Kim Schiller's opinion regarding prospects for Comfort Heating in 1992.


According to Hearing Exhibit One, a history of the employee's gross earnings (per his tax returns) during the years 1984 to 1990, the employee earned the following wages:


1984
$33,617.71


1985
35,717.50


1986
26,671.00


1987
25,968.58


1988
34,325.60


1989
43,025.00


1990
35,906.00


The employee argues his compensation rate should be adjusted to $495.57 weekly, the amount he was paid after he became disabled in 1990.  He asserts that the holding in Peck v. Alaska Aeronautical, Inc., 756 P. 2d 282 (Alaska 1988) is supportive of his claim.  The employer argues the compensation rate it paid the employee in 1986 is still appropriate. it contends there is no justification for an adjustment to the rate.


FINDINGS OF FACT AND CONCLUSIONS OF LAW

As noted, the employee requests a compensation rate increase from the weekly rate set by the insurer in 1986 ($404.48) to a weekly rate of $495.57, the amount set by AIAC after the employee reported his 1990 injury.  An employee's compensation rate is grounded in AS 23.30.220. The applicable version of AS 23.30.220 provides in pertinent part:


(a) The spendable weekly wage of an injured employee at the time of an injury is the basis for computing compensation.  It is the employee's gross weekly earnings minus payroll tax deductions.  The gross weekly earnings shall be calculated as follows:


(1) The gross weekly earnings are computed by dividing by 100 the gross earnings of the employee in the two calendar years immediately preceding the injury.


(2) If the board determines that the gross weekly earnings at the time of the injury cannot be fairly calculated under (1) of this subsection, the board may determine the employee's gross weekly earnings for calculating compensation by considering the nature of the employee's work and work history.


The Alaska Supreme Court has construed this statute and earlier versions in several decisions. See Peck v. Alaska Aeronautical, Inc., 756 P.2d 282 (Alaska 1988); Brunke v. Rogers & Babler, 714 P.2d 795 (Alaska 1986); State v. Gronroos, 697 P.2d 1047 (Alaska 1985); Deuser v. State, 697 P.2d 647 (Alaska 1985); and Johnson v. RCA‑OMS, Inc., 681 P.2d 905 (Alaska 1984).  Our review of these decisions leads us to the conclusion that the analyses in these cases apply to the earlier versions of AS 23.30.220 as well as the version which applies in the dispute before us. 


In Johnson, the court discussed the theory behind compensation rate calculations:


The entire objective of wage calculation is to arrive at a fair approximation of claimant's probable future earning capacity. His disability reaches into the future, not the past; his loss as a result of injury must be thought of in terms of the impact of  probable future earnings, perhaps for the rest of his life.

Id. 681 P.2d at 907 (quoting 2 A. Larson, The Law of Workmen's Compensation, Section 60.11(d), at 10‑564 (1983) (footnote omitted)). See also Peck, 756 P. 2d at 287.  Regarding the specific calculation under AS 23.30.220, the court in Johnson held that if there is "only a slight variance between the wages at the time of injury" and the wages calculated under the basic compensation rate formula, the formula is then a fair calculation.


However, the court went on to indicate that if the disparity between the mechanical formula and the wages at time of injury becomes "substantial," the formula is then deemed an unfair reflection of the employee's wage earning capacity.  Johnson, 681 P.2d at 907; Accord, Gronroos, 697 P.2d 1047, 1049; Deuser, 697 P.2d 647, 649.  In discussing the legislative intent of AS

23.30.220, the court reasoned that "the goal of certainty (in the formula)must give way to that of fairness whenever the two conflict." Johnson, 681 P.2d at 908.  The court concluded that  when the disparity is substantial, we must calculate the compensation rate based on not only work and work history but also probable future earnings during the period of disability. See Deuser, 697 P.2d 647.


Accordingly, we must first calculate the employee Is gross weekly earnings (GWE) under the formula in AS 23.30.220(a)(1). Because the employee's injury occurred in 1986, we must determine his GWE based on earnings in 1984 and 1985.  The insurer calculated the employee's GWE to be $656.19 based on total earnings of $65,619.94 in 1984 and 1985. (October 10, 1986 compensation report).  However, this total conflicts with the totals shown in Hearing Exhibit One.  According to the amounts shown in that exhibit, the employee's gross earnings in 1984 and 1985 would be $33,617.71 plus $35,717.50 for total earnings of $69,335.21.


Nonetheless, our calculations result in still a different total than those just noted.  In reviewing the employees tax returns (Hearing Exhibit One), we find the employee was self‑employed during a period in 1984.  Self‑employment income, for compensation rate calculations, is determined in accordance with our method announced in Gurth v. Cummins Masonry, AWCB No. 82‑0292 (December 19, 1982).  This method, particularly our treatment of depreciation, was affirmed by the supreme court in Pioneer Construction v. Conlon, 780 P.2d 995 (Alaska 1989).  There, the court affirmed our conclusion that depreciation is not an out‑of pocket expense and should therefore not be considered in computing net self‑employment income.  Conlon, 780 P.2d at 998, n.4. In other words, depreciation is added back in to the net profit shown on the Schedule C tax form.  The resulting figure is added to other employment income to arrive at gross earnings for workers' compensation purposes.


In this case, depreciation was not added to the net profit.  The 1984 Schedule C form indicates depreciation is$544.17. When added to the net profit shown on line 32 of the form ($19,296.46), the resulting amount is $19,840.63. Accordingly, the employee's 1984 gross earnings are the sum of this amount plus the employee's wages with the employer ($14,321.25), or $34,161.88. This amount, added to his 1985 earnings of 35,717.50, results in gross earnings (under the AS 23.30.220(a)(1) formula) of $69,879.38, and gross weekly earnings of $698.79.


We must next calculate the employees gross weekly earnings at the time of his second injury which resulted in his disability. See Peck, 756 P.2d at 286‑288.  In this case, the employee's second injury occurred on December 21, 1990.  His reported wages that year were $35,906.00. Assuming he worked approximately 51 weeks that year, his gross weekly earnings are $35,906.00 divided by 51, or $704.04.


Finally, we must compare the gross weekly earnings set under the formula with those earned at the time of injury to determine whether there is a slight or substantial difference.  Again, the gross weekly earnings calculated under the formula are $698.79, and those earned at the time of injury total $704.04. When comparing these two figures, we find the difference slight at most.  Therefore, we find the calculation under AS 23.30.220(a)(1) a fair calculation, and we conclude that a determination under AS 23.30.220(a)(2) need not be made in this case.  Accordingly, the employee's request for a compensation rate increase to a weekly rate of $495.57 is denied and dismissed.


However, we find an error was made in the initial calculation of the employee's compensation rate.  We find the gross earnings utilized in making that determination were wrong.  We find the appropriate gross weekly earnings, noted above, are $698.79. Based on a person who is married with two dependents, this results in a weekly temporary total disability compensation rate of $426.79.The employer shall pay this amount retroactive to the time of the employee's disability.


The only other issue for decision was whether we should award attorney’s fees and costs.  We find the employer controverted the employee’s claim, and the employee retained an attorney who was successful in prosecuting his claim for a compensation rate increase.  We find an award under AS 23.30.145(a) is appropriate. in addition, the employee requests an award for costs, including paralegal fees.  We award reasonable costs under AS 23.30.145(b).


The employee requested the greater of actual attorney's fees or the statutory minimum under AS 23.30.145(a). The attorney requests fees of $1,645.00, paralegal costs of $1,950.75 and costs of $154.00. The employer did not present arguments for or against an award under either alternative. we award the requested paralegal fees of $1,975.75 and costs of $154.00. We must now determine an appropriate amount of attorney's fees.  We note the attorney and his paralegal filed timely and appropriate affidavits.


Under AS 23.30.145(a), we must base an award of attorney's fees on the nature, length and complexity of the services performed, and the benefits resulting from the services to the employee.  We find the attorney has been retained since February 12, 1991.


Further, we find this case began as a dispute under the last injurious exposure rule which was resolved.  We find the parties also litigated a compensation rate dispute, and the employee ultimately received a modest increase in his compensation rate, retroactive to December 21, 1990.  Weighing all these factors, we conclude that the hours spent by the attorney (9.4) and the requested attorney's fees are reasonable.  The employer shall pay the requested fees.


ORDER

1. The employer shall pay the employee a weekly temporary total disability compensation rate of $426.79, in accordance with this decision.


2. The employer shall pay the employee attorney's fees of $1,645.00, paralegal costs of $1,950.75, and costs of $154.00.


Dated at Anchorage, Alaska this 8th day of May, 1992.



ALASKA WORKERS' COMPENSATION BOARD



 /s/ M.R. Torgerson 


M.R. Torgerson, Esq.



Designated Chairman



 /s/ Robert W. Nestel 


Robert Nestel, Member


If compensation is payable under terms of this decision, it is due on the date of issue and penalty of 20 percent will accrue if not paid within 14 days of the due date unless an interlocutory order staying payment is obtained in Superior Court.


APPEAL PROCEDURES

A compensation order may be appealed through proceedings in Superior Court brought by a party in interest against the Board and all other parties to the proceedings before the Board, as provided in the Rules of Appellate Procedure of the State of Alaska.


A compensation order becomes effective when filed in the office of the Board, and unless proceedings to appeal it are instituted, it becomes final on the 31st day after it is filed.


CERTIFICATION

I hereby certify that the foregoing is a full, true and correct copy of the Decision and Order in the matter of Clayton S. Schiller, employee/applicant; v. Moore Heating Aircon. & Refrig, employer; and Alaska National Insurance Co., Alaska Insurance Company, insurer/defendants; Case Nos. 8620045 and 9033793; dated and filed in the office of the Alaska Workers' Compensation Board in Anchorage, Alaska, this 8th day of May, 1992.



Flavia Mappala,Clerk
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