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ALASKA WORKERS' COMPENSATION BOARD

PRIVATE 

P.O. Box 25512







Juneau, Alaska 99802-5512

BILL J. PARKER,
)



)


Employee,
)
DECISION AND ORDER


  Applicant,
)



)
AWCB Case No. 8510755


v.
)



)
AWCB Decision No. 92-0121

POWER CONSTRUCTORS,
)



)
Filed with AWCB Anchorage


Employer,
)
May 15, 1992



)


and
)



)

LIBERTY MUTUAL INSURANCE CO.,
)



)


Insurer,
)


  Defendants.
)

                                                                                  )


We heard this matter in Anchorage, Alaska on February 12, 1992. Attorney Michael J. Jensen represented the employee.  Attorney C. Alex Young represented the employer and its insurer.  The record remained open at the conclusion of the hearing to permit introduction of two additional deposition transcripts.  We closed the record on March 25, 1992, the first hearing date attended by member McKenna after we received the final deposition transcript.


As we noted in an earlier decision and order in this matter,
 the parties admit the employee fell from a power pole while working for the employer on May 23, 1985.  He received compensation and medical benefits for fracture injuries to his jaw and left arm.  He was released to return to work in May or June 1986. (The employee did not return to work after his medical release, however.)


On May 30, 1987 the employee was found wandering the streets in a disoriented and disrobed condition.  He was taken to a local hospital where a CT scan revealed evidence of an intracerebral hemorrhage.  From July 1, 1987 to January 29, 1988 the employee resided at the Wesleyan Nursing Home in Seward, Alaska.  One of his treating physicians while there was Gerald E. Bell, M.D.


The insurer asserted the 1985 fall at work did not cause the 1987 hemorrhage and denied liability for any compensation or medical benefits due to it.  Consequently, the employee filed an application for adjustment of claim seeking temporary total disability compensation from May 1987 and continuing, medical benefits, and attorney's fees.


ISSUE

Whether the employee's May 1987 intracerebral hemorrhage is compensable.


FINDINGS OF FACT AND CONCLUSIONS OF LAW

AS 23.30.120(a) provides in part: "In a proceeding for the enforcement of a claim for compensation Under this chapter it is presumed, in the absence of substantial evidence to the contrary, that (1) the claim comes within the provisions of this chapter."


In Burgess Construction Co. v. Smallwood, 623 P.2d 312, 316 (Alaska 1981) the court noted that, "[b]efore the presumption attaches, some preliminary link must be established between the disability and the employment, and that in claims 'based on highly technical medical considerations' medical evidence is often necessary in order to make that connection." (Citing Commercial Union Cos. v. Smallwood, 550 P.2d 1261, 1267 (Alaska 1976) (footnote omitted). "Two factors determine whether expert medical evidence is necessary in a given case: the probative value of the available lay evidence and the complexity of the medical facts involved." Veco, Inc. v. Wolfer, 693 P.2d 865, 871 (Alaska 1985).


Once the employee makes a prima facie case of work‑relatedness the presumption of compensability attaches and shifts the burden of production to the employer. Id. at 870. To make a prima facie case the employee must present some evidence 1) that the employee has an injury and 2) that an employment event or exposure could have caused it.


To overcome the presumption of compensability, the employer must present substantial evidence the injury is not work related. Miller v. ITT Arctic Services, 577 P.2d 1044, 1046 (Alaska 1978).  The Alaska Supreme Court "has consistently defined 'substantial evidence, as such evidence as a reasonable mind might accept as adequate to support a conclusion."' Miller, 577 P.2d at 1046 (quoting Thornton v. Alaska Workmen's Compensation Board, 411 P.2d 209, 210 (Alaska 1966)).


In Fireman's Fund American Insurance Cos. v. Gomes, 544 P.2d 1013, 1016 (Alaska 1976), the Court explained the two ways to overcome the presumption.  The employer may produce affirmative evidence that the injury was not work‑related.  Alternatively, the employer may produce evidence eliminating all reasonable possibilities that the injury was work‑related.  The same standards used to determine whether medical evidence is necessary to establish the preliminary link apply to the determination whether medical evidence is necessary to overcome the presumption.  Veco, 693 P.2d at 871.


"Since the presumption shifts only the burden of production and not the burden of persuasion, the evidence tending to rebut the presumption should be examined by itself." Id. at 869.  If the employer produces substantial evidence that the injury was not work‑related, the presumption drops out and the employee must prove all elements of his claim by a preponderance of the evidence. Id. at 870.  "Where one has the burden of proving

 asserted facts by a preponderance of the evidence, he must induce a belief in the minds of [the triers of fact] that the asserted facts are probably true." Saxton v. Harris, 395 P.2d 71, 71 (Alaska 1964).


The initial question is whether the employee has established the preliminary link between his intracerebral hemorrhage and his employment with the employer.
 Part of that question is the additional consideration of whether this claim is based on highly technical medical considerations requiring medical evidence to make the connection between than injury and employment.


The employee's injury here involves an intracerebral hemorrhage.  We do not find lay testimony about the employee's 1985 fall and its aftermath, including that of the employee, of much probative value in establishing the cause of such an injury in 1987.  Nor does such an injury involve our analysis of uncomplicated kinds of medical facts commonly brought before us.  Applying the test articulated in Veco, we conclude that the employee must support his claim with medical evidence in order to supply the preliminary link between his employment (the 1985 fall) and the 1987 injury.


The only medical evidence
 presented by the employee was a discharge summary from Seward General Hospital dated May 30, 1985 and signed by Timothy J. Pollard, M.D. In that document, included in the hearing record as exhibit 7 attached to the deposition transcript of Paul L. Craig, Ph.D., Dr. Pollard noted under final diagnosis: 1) Fracture, dislocation of the left wrist 2) Closed head injury 3) Contusion of temporomandibular joints bilaterally.  Intake and physical evaluation notes from the employee's admission to Seward General Hospital also reflect the closed head injury diagnosis. (Exhibits 6 and 8 to Craig deposition).


We do not find the records of the closed head injury diagnosis sufficient medical evidence to make the preliminary link between the 1987 injury and the 1985 employment.  The employee presented no evidence that a closed head injury in 1985, regardless of its degree of severity, could reasonably be considered a cause of the 1987 intracerebral hemorrhage.  On that basis we conclude that the employee has failed to raise the presumption of compensability and his claims based on the 1987 injury should be denied and dismissed.


Even if  we found the employee had raised the presumption with the required medical evidence, we would conclude the insurer had presented substantial evidence rebutting the presumption of compensability.  We base that conclusion on the testimony of Dr. Craig and the 1987 letter of Dr. Bell.


Dr. Craig stated in his February 11, 1992 deposition that it is possible to have an acute  cerebrovascular accident (or stroke) in association with a blow to the head. However, he stated, "To have the cerebrovascular accident two years after a blow to the head is possible, but to draw a causal relationship between those two events is beyond anything that I'm aware of in the head injury literature." (Craig Dep. at 61).


Dr. Craig also stated, "Two years apart there is no evidence of which I'm aware in the head injury literature to support the notion that the type of injury reported by Mr. Parker and reported in the medical records could result in a cerebrovascular accident two years after the fact." (Id. at 62).  He also agreed with the conclusion Dr. Bell (who treated the employee at the Wesleyan Nursing Home) expressed in a November 17, 1987 letter, that the 1985 fall was most likely totally unrelated to the 1987 injury. (Id. at 113).


Based on the above we find that the insurer has rebutted the presumption of compensability with substantial evidence that the 1985 employment was not a cause of the employee's 1987 injury. once rebutted by substantial evidence, the presumption drops out and the employee must prove all elements of the claim by a preponderance of the evidence. we find a preponderance of the evidence supports our finding that his 1985 fall was not a cause of the intracerebral hemorrhage in 1987 or the resulting disability.


The employee believes in the relationship, and some lay evidence suggests the employee spoke and acted in an impaired manner at some time after the fall.  However, we find the medical evidence inconsistent with finding the 1985 fall a cause of the 1987 injury. we conclude, therefore, that the employee has not proven his claim by a preponderance of the evidence.  His claim for temporary total disability compensation, medical benefits, and attorney's fees based on the 1987 hemorrhage is denied and dismissed.


ORDER

The employee's claim for temporary total disability compensation, medical benefits, and attorney's fees based on his May 1987 intracerebral hemorrhage is denied and dismissed.


Dated at Anchorage, Alaska this 15th day of May, 1992.



ALASKA WORKERS' COMPENSATION BOARD



Paul F. Lisankie, Esq.



Designated Chairman



Michael A. McKenna, Member



Marc Stemp, Member


If compensation is payable under terms of this decision it is due on the date of issue and penalty of 25 percent will accrue if not paid within 14 days of the due date unless an interlocutory order staying payment is obtained in Superior court.


APPEAL PROCEDURES

A compensation order may be appealed through proceedings in Superior Court brought by a party in interest against the Board and all other parties to the proceedings before the Board, as provided in the Rules of Appellate Procedure of the State of Alaska.


A compensation order becomes effective when filed in the off ice of the Board, and unless proceedings to appeal it are instituted, it becomes final on the 31st day after it is filed.


CERTIFICATION

I hereby certify that the foregoing is a full, true and correct copy of the Decision and order in the matter of Bill J. Parker, employee/applicant; v. Power Constructors, employer; and Liberty Mutual Insurance Co., insurer defendants; Case No.8510755; dated and filed in the office of the Alaska Workers' Compensation Board in Anchorage, Alaska, this 15th day of May, 1992.



Dwayne Townes, Clerk
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    �Parker v. Power Constructors, Inc., AWCB No. 91�0150 (May 17, 1991).


    �In our previous decision and order we admitted three documents over the employee's objection.  The third was a letter from Dr. Bell to the employee's attorney dated November 17, 1987.  The other two consisted of the employee's discharge report from the nursing home and a report of physical examination conducted during the employee's stay there.


    �In a recent case the Court underscored the necessity of explicit findings and conclusions on establishment of the preliminary link, rebuttal of the presumption of compensability, and whether the employee proved the claim by a preponderance of the evidence in aid of its appellate review of our proceedings.  Harp v. ARCO Alaska, Inc.,     P.2d    , Op. No. 3834 (Alaska Supreme Court May 1, 1992).


    �The employee relied upon evidence that he was "not the same" after the May 1985 fall based on the statement of an unidentified landlady and co�worker John Brown.  He also relied on several depositions from co�workers who testified to the circumstances surrounding the 1985 fall.







