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ALASKA WORKERS' COMPENSATION BOARD

PRIVATE 

P.O. Box 25512







Juneau, Alaska 99802-5512

EDWARD K. METCALF,
)



)


Employee,
)


  Petitioner,
)
DECISION AND ORDER



)


v.
)
AWCB Case No. 8213788



)

FELEC SERVICES,
)
AWCB Decision No. 92-0124



)


Employer,
)
Filed with AWCB Anchorage



)
May 20, 1992


and
)



)

ALPAC/INA,

)



)


Insurer,
)


  Respondents.
)

                                                                                  )


We met in special session in Anchorage
 on 14 May 1992 to consider Employee's 4 February 1992 petition requesting that future depositions be limited to written interrogatories and his 13 November 1991 petition for an order requiring that his claims for workers' compensation benefits be determined by written hearing briefs, without oral hearing.
 Employee is not represented by an attorney.  Respondents are represented by attorney James E. Hutchins.  By agreement between the parties we considered the issues based‑upon the written record, which included the parties, briefs.


Employee is a 67 year‑old pipefitter with bilateral hearing loss which has existed for 30 years.  Employee sustained a blow to the head on 22 July 1982 while working for Employer.  The blow resulted in a post‑concussion syndrome and headaches.  Employee has been seen by numerous physicians and has been represented by numerous attorneys.  In Metcalf v. Felec, AWCB No. 86‑0194 (31 July 1988) we found Employee's work‑related injuries combined with his pre‑existing psychological condition to cause a compensable disability.  Employee refused to take any prescription medication, refused psychiatric treatment, and refused several diagnostic procedures.  We found Employee had unreasonably refused diagnostic procedures and medical treatment involving medications.


In his hearing brief, employee argues that oral depositions and hearings would be a greater hardship on him than written depositions and briefs would be on Respondents.  Employee submits an audiogram and report from audiologist Joyce P. Sexton in support of his position.  Ms. Sexton's 15 March 1991 report indicates that Employee suffers from "moderate to severe sensori neural hearing loss, both ears.
  Ms. Sexton found that Employee's eye‑glass hearing aids provide fairly adequate amplification of mid‑range frequencies but under‑amplify high frequencies.  Ms. Sexton recommended Employee obtain new behind‑the‑ear hearing aids to replace his old ones.


Employee has raised numerous issues concerning payment of compensation, medical expenses, penalties, and Interest
 which relate to a complex medical and litigation history covering a period of almost 10 years.  Respondents assert that extensive discovery is necessary, assert their right to take the testimony of witnesses through the use of oral depositions, and assert that Employee has not shown extraordinary circumstances that justify impeding their right to obtain evidence through the use of oral depositions.  Respondents also argue that limiting the parties to written hearing briefs would impose a burden on us and on Respondents, again because of the numerous issues and the complex nature of some of the claims.


FINDINGS OF FACT AND CONCLUSIONS OF LAW

Oral Depositions

AS 23.30.115(a) provides in pertinent part: "[T]he testimony of a witness may be taken by deposition or interrogatories according to the Rules of Civil Procedure."


AS 23.30.135(a) provides in pertinent part:


In making an investigation or inquiry or conducting a hearing the board is not bound by common law or statutory rules of evidence or by technical or formal rules of procedure, except as provided by this chapter.  The board may make its investigation or inquiry or conduct its hearing in the manner by which it may best ascertain the rights of the parties.


8 AAC 45.054(a) provides:


The testimony of a material witness, including a party, may be taken by written or oral deposition in accordance with the Alaska Rules of Civil Procedure. in addition, the parties may agree, or the chairman will, in his discretion, direct upon petition of a party, that the deposition testimony of a witness be taken by telephone conference call.  The party seeking to introduce a witness' testimony by deposition shall pay the initial cost of the deposition.


Civil Rule (CR) 26 provides in pertinent part:


(a) Parties may obtain discovery by one or more to the following methods: depositions; written interrogatories....


(b)(1)....


The frequency or extent of use of discovery methods set fourth in paragraph (a) shall be limited by the court if it determines that: (I) the discovery sought is unreasonably cumulative or duplicative, or is obtainable from some other source that is more convenient, less burdensome, or less expensive... or (iii) the discovery is unduly burdensome or expensive, taking into account the needs of the case, the amount in controversy, limitations on the parties, resources, and the importance of the issues at stake in the litigation.


(c) Upon motion... and for good cause shown, the court... may make any order which justice requires to protect a party or person from annoyance, embarrassment, oppression, or undue burden or expense, including... (3) that the discovery may be had only by a method of discovery other than that selected by the party seeking discovery....


Civil Rule 30(a) provides in pertinent part: "After commencement of the action, any party may take the testimony of any person, including a party, by deposition upon oral examination.”


Civil Rule 33 (a) provides in pertinent part: "Any party may serve upon any other party written interrogatories to be answered by the party served..."


Discovery, through the use of depositions and interrogatories, is to be conducted in accord with the Alaska Rules of Civil Procedure.  AS 23.30.115(a), 8 AAC 45.054(a). We have broad authority to control the means and method of discovery.  AS 23.30.135(a), CR 26(b)(1), (c).


A party seeking discovery is entitled to the choice of discovery methods, i.e., depositions, interrogatories, or some other means.  AS 23.30.115(a), CR 26(a).  We agree with Respondents that the spontaneity of oral depositions provides the parties a much better opportunity to elicit information, because the parties may ask follow‑up questions based upon the testimony elicited.  The face‑to‑face questioning afforded by depositions also makes it more difficult for the deponent to avoid answering questions, and easier for the deposing party to obtain complete answers.


We find that Employee has failed to demonstrate that his hearing deficit, which is apparently correctable, or any other medical or psychological condition renders him unable to participate in oral depositions, especially his own deposition.  The petition to prohibit oral depositions will be denied.  The parties should work together to assure that Employee has sufficient audio amplification to assure that he is able to hear the questions posed to him.  The assistance of an attorney may be beneficial to Employee.


In regard to the medical depositions, Respondents state in their hearing brief that Employee has claimed costs for the services of at least eight different health care providers over the last 10 years.  Subsequently, Respondents state that "extensive discovery" of Employee's physicians will be required.  We believe it is unlikely that Employee wishes to rely on the testimony of each physician who has examined or treated him.
  It also appears unlikely that Respondents truly desire to depose each physician seeking payment for services.  Employee should notify Respondents which physicians, testimony he wishes to rely upon, and make them available for cross‑examination. Commercial Union Insurance Companies v. Smallwood, 550 P.2d 1251 (Alaska 1976), 8 AAC 45.900(a)(11).
  Respondents should conduct no more discovery than is necessary for the investigation and presentation of the case, and should conduct discovery by the most efficient means available, including interrogatories where appropriate. we have continuing jurisdiction to control discovery and order, in appropriate circumstances, discovery that is less expensive, burdensome, or oppressive.  AS 23.30.135(a), CR 26(b)(1) and (c). We urge the parties to discuss the issues between themselves, and it necessary to use the pre‑hearing process
 to clarify what information is needed and to reach agreement about the most efficient means of obtaining that information.


Oral Hearings

Under our regulations, a party may request an oral hearing or a hearing based upon the documents and evidence, including hearing briefs, contained in the board's file. 8 AAC 45.070(b)(2).  Our Affidavit of Readiness for Hearing form provides a block for a party to request an oral hearing or a hearing on the record. (Form 07‑6107, Block 12.) Parties may agree to file legal memoranda before a hearing, in accord with our regulations. 8 AC 45.114.  8 AAC 45.120(c) grants parties the right to call and examine witnesses at hearing, to introduce exhibits, and to cross‑examine opposing witnesses.


Employee's petition to have his claims decided upon submission of written briefs, without an oral hearing, will be denied. As we indicated above, Employee has failed to produce

evidence demonstrating that he us unable to participate in an oral hearing.   We find that absent an agreement between the parties to hold a hearing on the written record, our regulations and due process requires that a party be accorded the opportunity to call, examine and cross‑examine witnesses.


Although we will deny Employee's petition, the parties should not infer that a hearing on written briefs may not be had, it the circumstances are appropriate.  In many instances, such as the issue now before us, we favor submission of a dispute on written briefs. That procedure may provide the most efficient method of resolving the dispute, especially if the parties are able to stipulate to the facts.  It is the parties' responsibility to assure that the issues are presented to us in the most efficient manner.  The appropriate method for hearing of any future issues should be discussed and resolved at a prehearing conference.


ORDER

The petitions for orders requiring hearings and depositions to be conducted in writing, are denied.


Dated at Anchorage, Alaska this 20th day of May, 1992.



ALASKA WORKERS' COMPENSATION BOARD



 /s/ L.N. Lair 


Lawson N. Lair, 



Designated Chairman




 /s/ Michael McKenna 


Michael McKenna, Member



 /s/ Robert Nestel 


Robert Nestel, Member


APPEAL PROCEDURES

A compensation order May be appealed through proceedings in Superior Court brought by a party in interest against the Board and all other parties to the proceedings before the Board, as provided in the Rules of Appellate Procedure of the State of Alaska.


A compensation order becomes effective when filed in the office of the Board, and unless proceedings to appeal it are instituted, it becomes final on the 31st day after it is filed.


CERTIFICATION

I hereby certify that the foregoing is a full, true and correct copy of the Decision and Order in the matter of Edward K. Metcalf, employee/petitioner; v. Felec Services, employer; and ALPAC/INA, insurer/respondents; Case No. 8213788; dated and filed in the office of the Alaska Workers' Compensation Board in Anchorage, Alaska, this 20th day of May, 1992.



Dwayne,Townes, Clerk

SNO

�








    �For our convenience, Designated Chairman Lair participated in the telephone conference deliberations from Juneau.


    �After the 28 February 1992 preheating conference in which the issues and briefing schedule for this hearing were set out, Employee requested that his 24 October 1991 "Petition to Combine Two Claims" be considered at this time.  Respondents objected.  The Pre hearing Conference Summary was not modified, so may not address that petition at this time. 8 AAC 45.065(c).


    �In Metcalf v. Felec Services, 784 P. 2d 1386 (Alaska 1990) the Supreme court affirmed our finding of unreasonable refusal of medical treatment but found the Insurer's suspension of compensation benefits for that refusal before obtaining an ARCE order was not authorized by the Alaska Workers' Compensation Act.


    �Employee does not assert that his hearing loss is a work�related condition.


    � See Employee's memorandum entitled "What is Legally Due Me, My Doctors and Lawyers" dated 27 February 1992.


    �Employee may wish to consider filing a witness list.  See 8 AAC 45.112.


    �The procedures for requesting cross�examination of the authors of medical reports are set out in 8 AAC 45.052.


    �We note that in the past, Employee has been able to participate in numerous prehearings and hearings without apparent problems.







