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MARY ANN WILLIAMS,
)



)


Employee,
)
DECISION AND ORDER


  Applicant,
)



)
AWCB Case No. 9016234


v.
)



)
AWCB Decision No. 92-0126

STATE OF ALASKA,
)

(Self-Insured),
)
Filed with AWCB Anchorage



)
May 20, 1992


Employer,
)


  Defendant.
)

                                                                                  )


We heard the employee's claim for temporary total disability benefits, permanent partial impairment benefits, vocational rehabilitation benefits, medical costs, transportation costs, interest, attorney’s fees and legal costs on February 14, 1992, in Anchorage, Alaska.
 The employee was present and represented by attorney William J. Soule.  The employer was represented by Assistant Attorney General Kristen S. Knudson.  The record closed on May 7, 1992, the first regularly scheduled hearing day after the parties filed all post‑hearing depositions and post hearing briefs.


ISSUES
1. Is the employee's claim barred because she failed to give notice under AS 23.30.100?

2. Did the employee have a pre‑existing physical condition which was aggravated by work related stress?  If so, was the employment a substantial factor in bringing about a disability?

3. Did the employee experience extraordinary and unusual mental stress in her employment, measured in actual events, which were a predominant cause of her mental illness? If so, was the mental stress related to discipline, evaluation, demotion, transfer or work assignment?

4. Is AS 23.30.120(c) unconstitutional in that it violates state and federal constitutional provisions guaranteeing equal protection and due process under the law?


SUMMARY OF EVIDENCE

According to the record, Williams came to Alaska in 1974.  She began working for the State of Alaska as a Clerk II at Health and Human Services in May 1974.


On July 18, 1974, the employee was seen by Paul Steer, M.D., an internist who would treat her for the next 13 years.  In his first report, the doctor stated: "She has had a considerable amount of psychotherapy relative to her allergies, to her nerves, to her stomach cramps, to her asthma, with relatively little relief of many of these symptoms." Dr. Steer also noted "intermittent stomach cramps across the under abdomen which last hours, come on spontaneously, suddenly, unrelated to meals and are more frequent under stressful situations.  Dr. Steer's diagnosis was "Probable chronic anxiety manifested by many neuroses." In a report dated August 6, 1974, the doctor recommended that Williams contact a psychiatrist and go into psychotherapy.  In his October 21, 1974 report, Dr. Steer first diagnosed a functional bowel syndrome.  The doctor noted stress, chronic anxiety and neuroses several times between August 1974 and July 1982.


The record also reflects that the employee started working as a Clerk III with the Department of Revenue, Child Support Enforcement Division (CSED) in October 1977.  In 1979, Williams was promoted to Child Support Enforcement Officer I and to the supervisory level of child Support Enforcement Office II on April 1, 1980.  In this position she supervised a team of four people.


Williams sought psychiatric care and counseling for job related stress from Rusty Bellringer, a psychologist, who was with the Catholic Social Services, an April 19, 1983.  In a report dated June 24, 1983, Bellringer stated:


Mary Ann is feeling confused and depressed again.  Pressures at work as well as need to make some personal decisions are troubling her.  She is experiencing some health problems and is unsure whether this is related to her attempts to lose work (sic)....... She is questioning her ways of relating to people and wondering if she is creating some of her problems herself.  Suggested she might benefit from group therapy which would give her the opportunity to relate with a group of people who would be honest in their evaluation of her personality traits.


On July 20, 1983, Williams saw Bellringer and he noted:


She is emotionally drained and wishes she could make some major change in her life, such as a different job or place to live.  She is having trouble with an internal disorder and has not been able to stay on her diet.  Asked for rx. therapy with suggestion of getting back on the diet.  She has decided against group.


On July 25, 1983, the employee saw Dr. Steer again and he recorded that she was having troubles with "increasing reflux symptoms and increasing bloating and increasing constipation . . . Has lots of depression, tiredness, and fatigue."


Between August 1983 and April 1984, Bellringer's reports indicated that Williams had many problems with one of her sons getting married.  She felt the daughter‑in‑law and her parents were unreasonable about the wedding plans, she "washed her hands" of her son's wedding, she felt her daughter‑in‑law "got herself pregnant on purpose" and was "ruining" her son's career.  The record shows that during this time period, the son sent his wife to live with the employee until the baby was born.  Later, the son returned to Alaska out of work to live with Williams and his wife.


On June 25, 1984, Dr. Steer reported "continuing with increasing chronic stress.  Is very concerned about her sense of fatigue and tiredness." His diagnosis included "chronic low grade depression, fatigue syndrome, reflux esophagitis ‑ quiescent, irritable colon ‑ quiescent, exogenous obesity, T‑M joint myofascial syndromes ‑ secondary to stress."


Regarding other problems, Williams testified that during 1985, she saw Bellringer for work‑stress counseling.  She told him that she was having a hard time dealing with how her supervisor, Jim Demming, was being treated by management.  She felt that he was being castrated.  Because of this, she had difficulty because she did not have effective supervision and that made work a lot more difficult.  Dr. Steer's notes of August 29, 1985 stated that there had been no change in the pattern he noted on June 25, 1984.  The record reflects that between April 15, 1984 and April 15, 1985, Williams accumulated 122.5 hours of sick leave and used 133.5 hours.  Between April 15, 1985 and April 15, 1986, she accumulated 112.5 hours and used 104.5.


Because the CSED was federally funded, the federal government is authorized to oversee how those funds are utilized.  Accordingly, a federal audit was performed for the year 1986 and it was found that Demming's unit failed to take a step required to establish paternity in a timely manner.  As a result, the CSED was penalized by withdrawal of federal funds.  After this, and upon the retirement of Demming, a paternity unit was formed to concentrate on setting up paternity orders for judicial processing.


On December 17, 1986, Demming retired and the employee was assigned a new supervisor, Brenda Drury, who, she said "had less of a background in agency managing than I did" who was "much younger than myself who did not have any background in the area." She testified that she felt a great deal of stress from having to explain how the paternity establishment process worked to Drury.  She stated that when she would go to Demming for assistance, Drury told her not to.


Also in December 1986, the employee reported to Bellringer that her son had been arrested for transportation of cocaine.  He noted that she was "very depressed and worried about her son . . . . Maryann has not seen her son as being anything other than wonderful and had blamed his former wife for all of their problems. It is very difficult for her to recognize his faults."


In January 1987, Williams underwent day surgery for an anal fissure, performed by Won Pal Chung, M.D.


In a memorandum to Drury dated April 27, 1987, Williams wrote:


I have just received a call from my sister in California.  She had been advised by my mother's doctor to call me and inform me of the gravity of my mother's condition and that death is imminent.


Therefore, I would like to request the approval of six weeks annual leave as if the worst does occur, I will need time to settle my mother's affairs and to generally pull myself together. I would appreciate it if I could receive approval of this leave before 4:30 PM today as I am scheduled on the midnight flight to California.


On April 27, 1987, Drury responded by memorandum stating:


I have considered your request for six weeks of annual leave.  At this time I will approve annual leave for you from April 28th through May 8th, with your expected date of return on May 11th.  I have taken into consideration the needs of the Division which require significant improvement in the paternity area due to unacceptable performance in the last federal audit. We need to meet acceptable standards within the next 12 months or face substantial reductions in funding.  You have already used 175 hours of leave since January 1, 1987, and one of your assistants will also be on annual leave during this same period of time and which will result in an additional increased backlog of cases.  We simply cannot afford to fall even further behind.


However, should unforseen circumstances arise and you feel that you need an extension of leave time, I am willing to consider additional leave you must contact me prior to May 6th and I will evaluate your request at that time. If I disapprove your request you must return to work on May 11th or disciplinary action up to and including discharge will result.


By memorandum dated June 9, 1987, Williams wrote the division's director and refuted many of the facts set forth in Drury's memorandum of April 27, 1987.


On May 27, 1987, the employee saw Bellringer and talked about the stress she was under because her son was moving out of state leaving her grand‑daughter in the care of his ex‑wife.  She felt the mother of the child was not providing a good role model and, as such, the child could grow up with problems.  Bellringer stated: "Maryann is still trying to live the lives of her children and now her grandchild.  Seeing her control in that area being taken from her is very difficult for her to deal with."


Williams saw Dr. Steer on May 29, 1987, and it was his impression that she suffered from "chronic stress anxiety, recurrent reflux esophagitis, gastritis with possible peptic ulcer, muscle strains pectoralis." When Dr. Steer saw her on June 3, 1987, he diagnosed: "chronic but worsened depression, chronic stress anxiety, worsened recently by combination work and family stresses, hiatal hernia with probable mild intermittent reflux, early duodenal ulcer, chest wall muscular pains, and irritable colon."


On June 24, 1987, Williams saw Bellringer again complaining of work‑related stress.  After another visit to Bellringer on July 8, 1987, he noted "Maryann becoming more and more the 'invalid.' Her fears for her job security are affecting her health and self esteem." After talking to the employee on July 22, 1987, Bellringer noted that she was unsure of what was going on at work.  He stated:


For some unknown reason she feels that the stress and pressure have been removed and that her supervisor is 'delighted' with everything she is doing and life has become much easier.  Instead of being pleased Mary Ann is suspicious and worried about what is behind this. . . . Mary Ann apparently has been taking tranquilizers. She comes into the session rather disoriented and her reactions seem slow and inappropriate.


On July 30, 1987, Dr. Steer wrote a "To Whom It May Concern" letter which stated, in part:


I am the physician providing medical care to Mary Ann Andrade [Williams].  I have been treating her for a stress related 'medical illness since 5/29/87 and she has failed to adequately respond to intensive medical therapy. It is my medical opinion at this time that until we can relieve her stressful situation, her symptoms will continue and despite intensive therapy may worsen.  By history, most of her stress is work related.


Therefore I have recommended to Mrs. Andrade [Williams] that she seek a 6‑8 week medical leave of absence from work.


On August 3, 1987, the employee filled out and sent in an Alaska Public Employees Association (APEA) application for 40 days of leave from the supervisory sick leave bank.  One of the questions asked in this application was: "Have you filed a workers' compensation claim related to this illness or injury?" and Williams answered "No".  The APEA's Supervisory Sick Leave committee denied the employee's application.  The reason given in the August 20, 1987 denial was that Dr. Steer's certificate indicated that most of her stress was "work related," and, therefore, the leave would not provide long‑term relief once she returned to work.


In a memorandum to Hollie Ploog, the Director of CSED, dated August 5, 1987, Williams requested six to eight weeks leave for medical reasons and attached Dr. Steer's July 30, 1987 letter.  In a memo dated September 17, 1987, Drury granted the employee six weeks of leave and advised her that if she was not able to return at the end of the six weeks period, additional disability leave would be arranged.  Ploog said she hoped Williams' health improved and thanked her for taking the time to prepare her team so that it could function in her absence.


In a letter dated August 6, 1987 to the Supervisory Sick Leave Committee, the employee explained that she and her supervisor were trying to reduce stress on her.  Part‑time work had been approved, her communication difficulties were partially resolved, and she was assured she could go back to her same position on her return to work.  She explained that fear of not getting her old job back had been a real concern to her.


After seeing the employee on August 19, 1987, Bellringer noted that she sounded more unstable and was perhaps taking larger doses of tranquilizers or becoming close to some kind of emotional breakdown.  He felt she was very exhausted.  He mentioned that "Maryann talking about perhaps not taking the leave and seeing if she becomes so ill that she might have grounds for a suit against her agency."


The record reflects that Williams was on sick leave from September 8, 1987 until the first of November.


At Dr. Steer's insistence, the employee started seeing David R. Samson, M. D. , a psychiatrist, on October 16, 19 8 7. After the first meeting Dr. Samson reported:


She is oriented to time, place, and person, and is cooperative. She gives an adequate and detailed history without much prompting.  She answers questions in a quite cooperative and helpful fashion but then starts challenging recommendations in a way that might indicate some further difficulty dealing with authority type recommendations.  Affect is tearful, anxious and sad especially when discussing the death of her brother‑in‑law.  Her mood overall is anxious and depressed.

He prescribed antidepressants and anti‑anxiety medication.


When Dr. Samson saw the employee on November 17, 1987, he noted:


She is doing some better.  She is having a little shaky, driven, uncomfortable type of anxiety with the increase in Desipramine to 200 mg. in the morning but is feeling now that there is a bottom to the depression and she only sinks so low.  She has been back at work for three weeks now and was shaky going back the first week but is gaining confidence and feels that she is doing about C level of work.  Her co‑workers think that she is doing better than prior to leaving the job.  The job is still a considerable source of displeasure and she is pursuing Workmen's Comp.


Dr. Samson's reports from when Williams saw him in December 1987, January, February, and March 1988, note she stated that she was generally feeling better with the medication.  She did, however, start complaining of fatigue.


At the beginning of 1988, Drury left the CSED and was replaced by Janell Briggs.  Williams testified "on the whole, in all honesty, Janell was probably the fairest person that I worked with as far as management was concerned." There is no evidence in the record of disciplinary memoranda between Williams and Briggs.  Notwithstanding this, the employee testified that even though Drury was gone, she felt the same "tone.” She felt that after Drury left she was not the most popular officer on the floor.  She also believed that other people were better liked, were friends of Briggs.


The employee saw Dr. Steer again on April 14, 1988 and, after a thorough examination, he noted his impression she suffered from, among other things, depression with fatigue syndrome, reflux esophagitis, duodenitis, quiescent, chronic constipation and chronic rectal discomfort and fissures.  He ordered tests which proved negative.


On April 26, 1988, Williams saw Dr. Samson who noted she mentioned that things were going well except her son and his ex-wife were going through a painful child custody battle.


When the employee saw Dr. Samson on May 31, 1988, he noted that she was having lot of lethargy but did not look and act depressed.  On July 18, 1988, she reported to Dr. Sampson that her granddaughter had moved from Alaska and that her son would be leaving also.  The doctor explained to her, in essence, that it was up to her to take care of herself and not worry about other people.


On September 29, 1988, Williams reported to Dr. Samson that she was feeling more and more trapped, part of it was having visited her four‑year‑old grandchild in Seattle and worrying about her not being well taken care of.  Williams continued to see Dr. Samson periodically until February 1991.  His reports indicate that the purpose of most of these visits had to do with adjusting anti‑depression and anti‑anxiety medications.


On October 5, 1988, Dr. Samson referred Williams to Mary D. Davis, M.S., a psychological associate for counseling.  The employee saw Davis nearly every week until early 1990 and thereafter periodically.  Davis did not take any clinical notes and, therefore, we must rely on her deposition testimony which will be discussed later in this decision.


On October 25, 1988, Dr. Steer reported treating the employee for a "low grade flare of irritable colon associated with chronic depression."


On February 21, 1989, Williams started seeing Richard Buchanan, M.D., a gastroenterologist in Dr. Steer's office, for her gastrointestinal problems.  He reported working with the employee until October 19, 1990 by prescribing various medications and diets.  In November 1989, Dr. Buchanan diagnosed "fatigue syndrome." In June 1990, his diagnostic impressions were symptoms suggestive of reflux esophagitis and perhaps some gastritis, depression and anxiety, anal incontinence, rectal urgency.


The record shows that on March 23, 1990, the employee signed her commitment to the Retirement Incentive Program (RIP).


On May 25, 1990, Williams saw Bruno Kappes, Ph.D., a licensed psychologist, certified biofeedback therapist, certified medical psychotherapist and Professor of Psychology and Health Science at the University of Alaska Anchorage.  We were unable to find any medical reports of Dr. Kappes and, therefore, we will consider his deposition testimony later in this decision.


Williams retired from the state on July 2, 1990. on July 5, 1990, she filed a report of occupational injury or illness.  The employer filed a controversion notice on July 27, 1990.  The employee filed an application for adjustment of claim on September 12, 1990, claiming temporary total disability benefits from July 2, 1990 through the present and continuing, permanent partial disability benefits, medical costs, transportation costs, vocational rehabilitation benefits interest and attorney's fees and costs.


TESTIMONY AND DOCUMENTS

Williams. In both her deposition and at the hearing, Williams testified basically that during the latter years she worked at CSED, particularly 1986 and 1987, she felt a great deal of stress at work which has caused her physical and mental problems.  She stated that while the division was implementing new procedures, as a result of 1986 audit, she did not have proper supervision and she had to try to perform many new functions on her own.  The employee also felt her work load increased more than did that of others in her of f ice and, at the same time, she was not given enough clerical personnel.  She believes that Drury and Ploog did not care for her and that was a source of stress.  Williams also believes that her position was unique because she had to set up and oversee public and private blood‑drawing laboratory facilities throughout the state.  She said she was the only paternity establishment officer and the only person in charge of the team that established paternity rather than established a child support order.  She stated: "That's what made it different."


Regarding how she was treated by Drury on April 27, 1987 (when she requested leave to see her dying mother) Williams testified at the hearing that it was "the most morally despicable act" to make her wait all afternoon.  She said that Drury was callous and she told Drury that she hoped someone would treat her that way when someone she loved died.  The employee was also of the opinion that she should have been allowed the six‑weeks of leave.  She also felt that it was humiliating to have to call in after two weeks to get an extension if she needed one.  Upon cross‑examination, Williams acknowledged that she did not miss her plane and was actually allowed more time off when she called in. In her deposition, the employee stated: "We hadn't cared for each other up until that point, but after that it was intense dislike." Williams also testified that in April 1987, Drury called her aside and instructed her to tell her team members to stop talking in the mornings and she conveyed that information to her team.  She said she felt that her team was being singled out for harassment purposes.


When asked about her gastrointestinal problems, Williams testified:


Q. Now, before Brenda Drury became your supervisor, did you have any stomach problems?


A. I don't think I had critical ones.  But I had indigestion a lot.  I used to take Tums a lot.  But ‑‑ and that started in the early eighties.  Because I have a hiatal hernia and what have you and I would have indigestion. But that was about it.


Q. Did you have any lower intestinal problems?


A. Not lower intestinal problems, no.

At other points in her testimony, the employee stated that she had no problems lower than her stomach before Drury became her supervisor, neither in her colon, nor large intestine, nor her small intestine and nothing more than "stomach distress in the form of indigestion" due to her hiatal hernia.


Dr.  Buchanan.  In a letter "To Whom It May Concern" dated July 11, 1990, the doctor stated in pertinent part:


Ms. Williams suffers from the irritable bowel syndrome, a functional intestinal disorder with genetic, dietary and emotional influences determining its course and severity.  Symptoms have been relatively long term in Ms. Williams with exacerbation in recent months.


. . . .


After all the manipulations with regard to diet and pharmacologic means, reduction of stress then becomes a focus of treatment.  In further questioning about her job stresses, it seems clear that with increased job stresses, deadlines, responsibilities, etc., symptoms predictably increase to the point of incapacity.  Because of the exacerbation of stress‑related symptoms it appears to be no longer possible for her to work at her current job, or in similar jobs, with a like amount of stress.


Dr. Buchanan testified in his deposition that the employee had a well‑documented history of irritable bowel syndrome going back 15 years.  He explained that there were genetic factors involved in Williams' irritable bowel syndrome. It is likely that at least one gene and maybe others govern the chemicals, prostaglandins, that enable coordinated peristalsis to take place.  In addition, dietary and stress factors are important.  In discussing his letter of July 11, 1990, Dr. Buchanan stated that he had no recollection of an increase of stress at Williams' job.  All he knew was what she told him and she had been telling him the same thing for years.  The doctor did not feel that her chronic irritable bowel syndrome was predominantly caused by her job.  He stated "I think aggravating a preexisting condition which existed 15 years before is . . . its a stress management problem that's been there for a long time.  Plus, the genetic factors were probably operative 15 years before as well.  The doctor explained that by aggravation of her chronic bowel condition, he meant "temporary aggravations where the symptoms get worse for a while and then get better." Dr. Buchanan testified:


It's always a problem with me to say, as a witness, to say the job caused this disease. It like saying ‑‑ it's similar to the situation in the Army where people are diabetics genetically and it was discovered in the Army, so it's a service‑connected illness.  Well, it isn't really a service‑connected illness and this illness isn't really a job related illness; it's really a genetic illness and an emotional illness that antedates that probably goes back to birth and childhood and genetics but aggravated by factors like becoming older while in the military in the case of the diabetic or in this case being subjected to responsibilities and stresses that people have difficulty managing.


While Dr. Buchanan acknowledged that Williams' work related stress was a major factor in her having to quit her job in July 1990, he nevertheless stated that "major factor isn't substantial."


In a letter dated October 21, 1991, Dr. Buchanan stated:


In reference to the AMA Guides to Evaluation of Permanent Impairment, Third Edition. . . . she does not manifest constitutional symptoms of fever, anemia, or weight loss, but does require significant restriction of activities, special diet, and drugs during attacks. Would feel that her percentage of impairment is 25% of the whole person with regard to her gastrointestinal tract.


Dr.  Samson.  Dr. Samson wrote a letter to the employee on July 12, 1990, which stated in pertinent part:


This is the letter you requested for use in your application for Workers' Compensation.  Your diagnoses are major depression, recurrent, moderately severe and anxiety disorder, dysthymic disorder and mixed personality disorder and I think we can legitimately say psychophysiologic disorder contributing to bowel problems for which you are being treated by Dr. Buchanan and should be answered in a specific letter from Dr. Buchanan.


(Y)our application for temporary disability is something I can support and please use this letter as affirmation of that support.


In response to questions asked by the employee's attorney in a letter dated February 4, 1991, Dr. Samson answered in pertinent part:


Subsequent appointments with Ms. Williams over the last 3 ½ years confirm my suspicion that she indeed does have an Axis II personality disorder diagnosis.  Personality disorder basically means that she would have less that usual ability to cope with stressful situations especially in an authoritarian‑type work environment.  I have never assessed her work environment and therefore cannot state with reasonable degree of medical probability whether work was the sole driving force or not aggravating her anxiety and depression.


I believe that Mrs. Williams herself feels that it is totally impossible for her to work as her "normal profession" with her anxiety and depression under fairly good control with medication she felt totally unable to do this.  I have no reason to doubt her belief that her job was the primary aggravating factor in her life.


Also in this letter, the doctor stated that besides work related stress, other stressors involved difficulties with her adult son and boyfriend.  He stated that regarding all of her problems, Williams was the "sole historian and source of history." Dr. Samson concluded by stating that he was not a member of the American Medical Association and, therefore, could not give a rating for permanent impairment under the AMA Guides.  He stated that "whether she will be permanently impaired for her specific job or not I could not guess."


Dr. Samson testified that Williams has a personality disorder, with adjustment disorder and major depression.  He believes the personality disorder was developed in early childhood.  The doctor explained that a person with a personality disorder has less ability to deal with certain situations, quite often having more stress dealing with situations because their problem‑solving skills are affected.  Their perceptions of a given situation would be a lot different than a person who did not have the personality disorder. Dr. Samson testified that because of the employee's personality disorder she was unable to solve her problems at work and unable to leave the problems at work and go into something else.  The doctor further explained that a person with a personality disorder would have a lot more anger and irritation with the world, which would be their environment.  Dr. Samson said the employee's personality disorder pre‑existed her employment and was not caused by her employment.  He does not believe Williams, depression was predominantly caused by her employment.


Davis. on July 23, 1990, Davis wrote a letter "To Whom It May Concern" stating in part:


As her therapist, I see her depression and anxiety symptoms increase in proportion to the stress she reports with her job and with the accompanying physical problems.  It seems clear that she needs to got away from the stress‑producing situation if she is to regain her physical health and improve with regard to her depression and anxiety.


Davis testified that when Dr. Samson referred Williams to her in October 1988, their focus was to relieve her depression.  Davis stated:


She reported a great deal of stress and we were looking at stress management kinds of things.  She was stressed in her personal life, on the job, pretty much in every area of her life she had a lot of physical complaints.


So we were overall trying to take a look at what was going on with her emotionally that was perhaps feeding into the stress which then seemed to be aggravating some of her physical problems.  We talked a lot about her family situation, her relationship with the man that she was living with at that time to whom she's now married.  To her children.


Again regarding her focus at the beginning, Davis stated:


I think there were a couple of ‑‑ several things that concerned me about Mary Ann. one issue was that she felt very responsible for people in her family, for her ‑‑ the man with whom she was living.  She ended up carrying a lot of the responsibility for other people.  And I saw this as one source of stress for her and was working with her in trying to sort out the things she was responsible for and things other people might take responsibility for.  These are ‑‑ adult people in her life might take responsibility for.  She had a hard time with that.  She basically had a way of not seeing any other options, to sacrifice yourself to taking care of what other people are needing.  So this was one focus, was how she could take care of her own needs a little better and give up some of the responsibility she took for others.


The other area of real concern to me was what was going on with her physically and the interaction with her physical problems and the stress and the depression . . . .


It was Davis' opinion that the employee's personality disorder was such that she would be maladapted to handle changes in her life.  She testified that she could not separate out what percentage of Williams' work‑related stress caused her need for therapy.  Davis testified that the employee gradually focused on work‑related stress as a cause of her problems.  However, she acknowledged that she did not know the employee's work conditions and had to take her at her word.  Davis stated that she felt the employee could not continue working after July 1990, because she just could not physically make it.  She said that Williams had no energy and had severe physical symptoms.  Davis concluded by stating that the employee's perceived job related stress probably aggravated her pre‑existing personality disorder.


Dr.  Kappes.  Dr. Kappes first saw Williams on May 25, 1990, and did a clinical interview.  His findings included difficulty sleeping, psychological symptoms, physical symptoms, pain, weakness, bowel movement problems, muscle tension, stomach pain, urination, sweating, tingling and vomiting and sexual problems, as well as anxiety, relaxation problems, work difficulties, repeated thoughts, pessimism, loneliness, tense, moody, conflicts, helplessness and distress, all by her history.  The doctor also performed various tests on Williams.  One showed significant depression and possible chronic consequences from this depression, inadequate self confidence, moodiness and insecurity.  Another showed maladaptive "stress at work," exhaustive and constant workloads, unreasonable expectations, inadequate resources, role ambiguity, conflicting messages, conflicting expectations, vocational strain, psychological strain, interpersonal strain, physical strain which were all "indicative of an individual who is having significant difficulty at work" which interfered with her work life and personal life and her physical health and made it almost impossible for her to carry on her day to day activities on normal living.


In his deposition, the doctor stated:


Her current problems have been directly influenced by her work situation, and in particular the fact she had experienced severe demand and conflicting assignments from supervisors, frequent changes in responsibilities, criticism and reprimands,

daily stressors and unrealistic deadlines.


Dr. Kappes believes that the employee was "forced into an early retirement" due to her work environment.  He disagrees with Dr. Samson’s opinion that Williams had a pre‑existing psychological problem prior to her employment with CSED.


When asked to assume that the employee has a pre‑existing psychological problem, Dr. Kappes testified: "I believe it (work) aggravated and accelerated" those problems.  The doctor admitted that there may have been other stressors in Williams' life, but stated that her employment situation was "a significant factor" in her mental injury.


Dr. Kappes gave the employee a permanent partial impairment rating pursuant to the AMA Guides, Third Edition of 80% of the whole person and when asked to justify that rating, he responded:


Mrs. Williams' case is ‑‑ is quite severe in the sense that she exhibits a more ‑‑ at least a quite obvious display of marked impairment.  It's going to be quite difficult for her to return to gainful employment without continued physical pain and emotional/psycho‑logical [sic] pain.


Dr. Kappes testified that on numerous occasions, Williams expressed to him her frustration at going to her deputy director to ask for help in dealing with her stress.  She reported to him that her meetings with supervisors regarding her work stress resulted in fairly unresponsive action.  She explained to him that for the last three years she had been reprimanded, punished and generally told to either do her job or quit even though she had complained about excessive stress on her job to her supervisors.


It was Dr. Kappes' understanding from talking with Williams that her work load increased, the employee attempted to make appropriate contact and asked for specific consideration given her health problems and that rather than a reduced work load or different assignment, she was given more work and simply not taken seriously.  He understood that Williams told her supervisor she was having some physical difficulties due to her work load, ambiguous directions and changing policies.  He stated that Williams repeatedly complained to him that she was given unrealistic deadlines at work.


Dr. Kappes identified extraordinary and unusual stressful events at the employee's employment.  These included from 1987 until 1990, constant work load increases, unreasonable expectations that she felt were unsupported by needed resources, unprepared or insufficiently trained personnel, working under tight deadlines, role ambiguity, and a poor sense of what was expected including evaluation parameters.  They also included conflicting demands from supervisors, psychological strain at work and an increasingly deteriorating environment which included circumstances and people that she worked with that made it very difficult for her to produce and continue to be productive as she had previously done prior to 1987.


Dr. Kappes could think of no alternative explanations for the employee's mental injury which, if accepted by the board, would exclude work‑related factors as a cause.  He also could not think of any alternative explanations for her mental injury which would exclude work‑related factors as the predominant cause of her mental injury.


Briggs.  Briggs testified, essentially, that after the results of the 1986 audit were known, the division was reorganized and following the federal guidelines greatly impacted the workload of all the employees.  She stated:


I think it increases anxiety levels.  You know that there's someone from an outside agency that's looking at cases.  As hard as you try to make sure that you're working as many cases as thoroughly as you can, there's always a raised anxiety when you have people looking through your files, asking a lot of questions.  There was general expression of frustration, a general feeling that you're dancing as fast as you can already, and now we've got some additional federal requirements to meet.  "How are we going to do it without, you know, doubling our staff?" So, yeah, I think that there was some increased anxiety at large with the staff as we realized the new demands that were being placed on us.  However much we agreed with the underlying intent, that translates into having to, you know, physically be able to work more cases.  And wherein you have staff feeling that they're at their maximum production and level of performance already, it's hard to not have a sense of increased anxiety, frustration.


Briggs testified that Williams' paternity section was established in the latter part of 1989 so that its procedures and case compliance would be placed by the cutoff date of October 1, 1990.  She stated that after that time, there were frequent meetings between Williams, Ardith Lynch and herself to implement the required changes.  Briggs mentioned there was only one occasion that Lynch reprimanded the employee and that was when the employee circumvented her and sought guidance from the superior court.  When asked if she thought the employee would have found meeting the federal requirements to be stressful, Briggs testified:


Well, I don't know what she would think.  There was no option.  The changes are federally driven and mandated.  It had nothing to do with how Mary Ann wanted to run the paternity versus how Ardith Lynch wanted to run the paternity.  It was driven by an outside factor that caused a revision to be necessary.  And all of the staff with the division, myself included, had to constantly be in problem‑solving mode and deal with changes.  Staff‑wide was dealing with those dynamics.

While Briggs felt the employee was very capable of doing the work, she believed that the employee had difficulty dealing with the process of change.


When she was asked if she ever heard of personality conflicts between Williams and Drury, Briggs stated:


I don't know that I would call it personality conflicts.  I think there was a certain level of exasperation at certain times as new procedures and as ‑‑ getting things rolling were hammered out.  And maybe a variance in the levels of expectation or how things were to be done.  I also don't know that it was specific to that.


There was a lot of exasperation and frustration division‑wide, simply because you're constantly having to do changes.  So it was a sense of that more than anything I would identify as a personality conflict.


Briggs also mentioned that she disagreed with the employee only occasionally and did not feel that she and the employee had communication problems or personality conflicts.  Briggs testified, however, that she had to give the employee counseling and disciplinary memos about sick leave usage.


The witness explained that while Williams complained of stress and requested more staff, stress and lack of staff were complained about by all supervisors.  Briggs testified that Williams never discussed her psychotherapy with her or suggested she had any mental illness.  She also stated that she did not accord the employee different treatment.  Briggs said that she could not see that Williams' job was more stressful than other CSED jobs.


Lynch.  She testified regarding her interaction with Williams as the agency tried to deal with the impact of the 1988 Family Support Act.  She testified to the need to streamline procedures and the employees persistent refusal to acknowledge the need for change.


Drury.  She testified that Williams' job was not extraordinarily stressful.  She stated she treated all her supervisors alike, and the employee had no less time for staffing cases with her than other people.  She denied telling Williams to tell her subordinates not to talk before 8:00 a.m. She testified that she asked the employee to tell her people not be so noisy but Williams did not want to order her people to do anything.


Billie Stauch.  Stauch, who leads a support establishment unit, testified that Williams, job was simply not more stressful than that of other unit leaders.  The employee did not have to have daily contact with people whose money was being seized or have to do administrative hearings establishing the amount of money to be paid.  She stated that the employee shared the same quarters as everyone else and the same problems as everyone else.  Stauch testified that Williams' job was regarded as the easiest in the division.


Marcia Kolb.  Kolb, the employee's long time subordinate, testified that she did not think the employee was treated unfairly or singled out for harassment.


FINDINGS OF FACT AND CONCLUSIONS OF LAW

1. Is the employee's claim barred because she failed to notice under AS 23.30.100?

AS 23.30.100 provides in part:


(a)  Notice of an injury or death in respect to which compensation is payable under this chapter shall be given within 30 days after the date of such injury or death to the board and to the employer.


. . . . 


(d) Failure to give notice does not bar a claim under this chapter


(1) if the employer, an agent of the employer in charge of the business in the place where the injury occurred, or the carrier had knowledge of the injury or death and the board determines that the employer or carrier has not been prejudiced by failure to give notice;


(2) if the board excuses the failure on the ground that for some satisfactory reason notice could not be given;


(3) unless objection to the failure is raised before the board at the first hearing of a claim for compensation in respect to the injury or death.

There is also a presumption that sufficient notice of the claim has been given.  AS 23.30.120(a)(2).


The employee argues that the disease process caused or aggravated by the work‑related stress, was a long‑term process and did not, in essence, bring about the injury or illness until January 2, 1990, when she could no longer work.  She contends that because the application for adjustment of claim she filed on July 5, 1990 advised us and the employer of the time, place, nature, and cause of the injury, timely notice had been given. In a footnote in her brief, Williams also asserts that "she advised numerous of her supervisors over the years and months prior to her retirement that she was being made ill by work stress, yet none appeared to advise her to file an illness report." She does not give any specifics as to which supervisors were advised and when they were advised.  The employer, on the other hand, argues that Williams did not deny that she failed to give notice within 30 days of knowing of her illness and its relationship to her employment and, therefore, we must decide whether to excuse the failure under §100(d)(1) or (2).


To resolve these questions, we first determine if the employee should have given notice of her physical and mental injury or illness before July 5, 1990. If such was the case, then her notice was untimely and we will have to decide whether the late filing of the notice can be excused under §100(d).


The record shows that the employee complained to Bellringer that work‑related stress was causing her problems as early as June 1983.  Notwithstanding this, it was not until May 29, 1987 that Dr. Steer noted the employee's gastrointestinal and chronic stress anxiety and worsened depression were possibly brought about, in part, by work stress.  However, we find that it was not until July 30, 1987 that Williams, through reasonable care and diligence, should have known that work‑related stress was causing her physical and emotional problems and filed a notice of injury.  It was on that date that Dr. Steer wrote a "To Whom It May Concern" letter which stated in part:


It is my medical opinion at this time that until we can relieve her stressful situation, her symptoms will continue and despite intensive therapy may worsen.  By history, most of her stress is work related.

Based on these facts, we find that Williams should have given notice required by §100(a) within 30 days after July 30, 1987.  Having failed to do so, we conclude that proper notice was not given.


The next question is whether the untimely notice should be excused under §100(d)(1).  As noted above, a late notice can be excused if two separate events occurred: the employer, agent or the carrier had knowledge of the injury and the employer or carrier has not been prejudiced by failure to give notice.


In the first instance, we agree with the employee that the employer, through Hollie Ploog, the Director of CSED, was given Dr. Steer's July 30, 1987 "To Whom It May Concern" letter when the employee requested six to eight weeks leave on August 5, 1987.  Next, we must consider whether the employer was prejudiced by failure to give timely notice.  Had the employee filed an actual notice as required, giving a statement of the time, place, nature, and cause of the injury, the employer would have had an opportunity to modify her job duties to reduce her stress.  In addition, if the employer was given this information after July 1, 1988, when AS 39.25 was amended by adding 158, Williams could have been transferred to another position within her limitations through the state's mandatory preference program.  Had the employer been given actual notice and been able to take steps to reduce or eliminate the alleged work‑related stress, it is very possible that her claim would not be before us at this time.  Accordingly, the employer was prejudiced by the employee's failure to give timely notice.


Based on these facts, we conclude that the employee's failure to give actual notice of her injury or illness in a timely manner is not excused under §100(d)(1).


Next, is the question of  whether Williams' failure to file a timely notice of injury or illness is excused under 5100(d)(2).  The employee does not address this issue in her brief and we find no satisfactory reason why notice could not be given.  Accordingly, the employee's failure to give actual notice is not excused under §100(d)(2).


The final question is whether an objection to the failure to file a notice was raised by the employer before the board at the first hearing pursuant to §100(d)(3).  The record reflects that such an objection was properly raised.


Based on these facts, we conclude that Williams failed to give timely notice as required by §100(a) and such failure is not excused under §100(d). Accordingly, the employee's claim is barred for failure to give timely notice of injury or illness.

II. Did the employee have a Preexisting Physical condition which was aggravated by work‑related stress?  If so, was the employment a substantial factor in bringing about a disability?

The Alaska Supreme Court has repeatedly held that "injury" under the Alaska Workers' Compensation Act includes aggravations or accelerations of pre‑existing conditions.  See, Burgess Construction v. Smallwood, 623 P.2d 312, 316 (Alaska 1981) (Smallwood II); Thornton v. Alaska Workmen's Compensation Board, 411 P.2d 209, 210 (Alaska 1966).  Liability is imposed on the employer "wherever employment is established as a causal factor in the disability." Smallwood II, at 317 (quoting Ketchikan Gateway Borough v. Saling, 604 P.2d 590, 597‑98 (Alaska 1979).  A causal factor is a legal cause if “‘ it is a substantial factor in bringing about the harm' or disability at issue." Id.


An aggravation or acceleration is a substantial factor in the disability if it is shown (1) that "but for" the employment the disability would not have occurred and (2) the employment was so important in bringing about the disability that a reasonable person would regard it as a cause and attach responsibility to it.  State v. Abbott, 498 P. 2d 712, 727 (Alaska 1972); Fairbanks North Star Borough v.Rogers and Babler, 747 P.2d 528 (Alaska 1987).


AS 23.30.120(a) provides in pertinent part: In a proceeding for the enforcement of a claim for compensation under this chapter it is presumed, in the absence of substantial evidence to the contrary, that (1) the claim comes within the provisions of this chapter."


The evidence necessary to raise the presumption of compensability varies depending on the type of claim." [I]n claims based on highly technical medical considerations, medical evidence is often necessary in order to make that connection." Smallwood II, at 316. in less complex cases, lay evidence may be sufficiently probative to establish causation. Veco, Inc. v. Wolfer, 693 P.2d 865, 871 (Alaska 1985).


Once the presumption attaches, the employer must come forward with substantial evidence that the disability is not work related.  Smallwood, at 316.  Substantial evidence is such relevant evidence as a reasonable mind would accept in light of all the evidence to support a conclusion. Kessick v. Alyeska Pipeline Service Co., 617 P.2d 755, 757 (Alaska 1980).  There are two methods of overcoming the presumption of compensability: (1) presenting affirmative evidence showing that the disability is not work‑related or (2) eliminating all reasonable possibilities that the disability is work‑related. Grainger V. Alaska Workers’ Compensation Board, 805 P.2d 976, 977 (Alaska 1991).


The same standards used to determine whether medical evidence is necessary to establish the preliminary link apply to determine whether medical evidence is necessary to overcome the presumption.  Veco, at 871.  "Since the presumption shifts only the burden of production and not the burden of persuasion, the evidence tending to rebut the presumption should be examined by itself." Id. at 869.  If the employer produces substantial evidence that the disability is not work‑ related, the presumption drops out, and the employee must prove all elements of his case by a preponderance of the evidence.  Id. at 870.  "Where one has the burden of proving asserted facts by a preponderance of the evidence, he 'must induce a belief in the minds of the [triers of fact] that the asserted facts are probably true." Saxton V. Harris, 395 P.2d 71, 72 (Alaska 1964).


Based on this discussion, our first point of inquiry is to determine whether the presumption of compensability has attached, that is, whether a preliminary link has been established between the employee’s physical disability and her employment with the state.  We must first decide if the employee had a pre‑existing gastrointestinal condition and whether the employment in question aggravated, accelerated or combined with that pre‑existing condition.


The record reflects that Williams had a pre‑existing gastrointestinal condition long before she ever worked for the CSED.
 In Dr. Steer's report of October 21, 1974, he diagnosed a functional bowel syndrome.  On July 25, 1983, Dr. Steer noted the employee was having trouble with "increasing reflex symptoms and increasing bloating and increasing constipation."


The next question is whether working‑related stress from working at CSED aggravated the employee's pre‑existing gastrointestinal condition.  There is an abundance of evidence that leads to the conclusion that it did.  When Dr. Steer wrote his "To whom it may concern" letter on July 30, 1987, to support Williams' request for six to eight weeks leave, he stated that he had been treating her since April 1987 for stress related medical illness and her symptoms would probably not decrease without rest away from the office. on October 25, 1988, Dr. Steer treated the employee for a low grade flare of irritable colon associated with chronic depression.  Dr. Buchanan diagnosed symptoms suggestive of reflux esophagitis and perhaps some gastritis, depression and anxiety, anal incontinence, rectal urgency in June 1990.  Dr. Kappes testified that it was his understanding from talking with Williams that she was having some physical difficulties due to her workload, ambiguous directions and changing policies.


The third question which must be asked with respect to the preliminary link is whether the work‑related stress aggravation was a "legal cause" of the employee's present physical disability, or, in other words, a substantial factor in bringing about the eventual physical harm.


In reviewing the two‑part test, as outlined above, to determine if the work‑related incidents were a substantial factor, we must first decide if, "but for" the employment the present disability would not have occurred.  We find this element of the test has been proven.  Besides Dr. Steer's letter of July 30, 1987 in which he gave his opinion that the employee needed time off to heal from her work stress and physical problems, Dr. Buchanan express a similar view in his letter of July 11, 1990.  He said Williams' irritable bowel syndrome, a functional intestinal disorder, had brought her to the point of incapacity.


For these same reasons, we conclude that employment was so important in bringing about his present medical problems that a reasonable person would regard it as a cause and attach responsibility to it.


The next question is whether the employer has come forward with substantial evidence that Williams' present physical condition is not related to her employment.  We find the employer has come forward with such evidence.


Dr. Buchanan testified that Williams' chronic irritable bowel syndrome was not predominantly caused by her work.  He said that Williams had a stress management problem and a chronic bowel condition which had been with the employee for as least the last 15 years.  The doctor stated that she has suffered temporary aggravations over time, that is, her symptoms would get worse for a while and then get better.  Dr. Buchanan explained that there were genetic factors involved in Williams' irritable bowel syndrome and he stated "[T]his illness isn't really a job‑related illness; it's really a genetic illness and an emotional illness that antedates ‑‑ that probably goes back to birth and childhood and genetics but aggravated by . . . being subjected to responsibilities and stresses that people have difficulty managing."


The doctor testified that work‑related stress was a major factor in the employee's having to quit her job in July 1990.  However, he also testified that a major factor is not a substantial factor.  While Dr. Buchanan rated the employee's permanent partial impairment at 25% of the whole man using the AMA Guides, he could not apportion a percentage of the responsibility to the state.  He stated that the rating was based on her long history going back to 1974 and the episodic nature of her condition.  As for limitations, he would not place them on the type of job because "It might he more interpersonal relations with superiors or inferiors or time constraints or things that would be unforeseeable in a job description."


Based on this evidence, we find that the employer has overcome the presumption of compensability because it presented affirmative evidence showing that the physical disability is not work related.


Having determined that the employer has come forward with substantial evidence to overcome the presumption of compensability, we must next decide if the employee has proven all elements of her case by a preponderance of the evidence.  Having carefully reviewed all the testimony in this case in conjunction with the medical records and other documents in the record, we concluded that Williams did not meet her burden of proof in this regard.  Accordingly, we conclude that the employee's claim for workers' compensation benefits based on her physical disability must be denied.

III.  Did work‑related stress cause the employee's mental injury?

When considering mental injuries, as opposed to physical injuries, we are guided by the definition of "injury" as set forth in AS 23.30.265(17). This statute provides, in pertinent part:


"injury" does not include mental injury caused by mental stress unless it is established that (A) the work stress was extraordinary and unusual in comparison to pressures and tensions experienced by individual in a comparable work environment, and (B) the work stress was the predominant cause of the mental injury; the amount of work stress shall be measured by actual events; a mental injury is not considered to arise out of and in the course of employment if it results from a disciplinary action, work evaluation, job transfer, layoff, demotion, termination or similar action, taken in good faith by the employer.


It is also critical to note that an employee claim that mental stress in her employment caused a mental injury must proceed without benefit of the presumption of compensability.  AS 23.30.120(c). Therefore, Williams must prove all elements of her case by a preponderance of the evidence.  As noted earlier, one who has the burden of proving asserted facts by a preponderance of the evidence, must induce a belief that the asserted facts are probably true.


The first question raised is whether the employee's "work was extraordinary and unusual in comparison to pressures and tensions experienced by individuals in a comparable work environment."


After reviewing Williams' medical history, performing several tests, and discussing this question with her, Dr. Kappes believed such stress existed and it led to her mental disability in July 1990.  Missing from his analysis, however, is any mention of the relationship between her work‑related stress "in comparison to pressures and tensions experienced by individuals in a comparable work environment."


On the other hand, numerous people who worked with the employee during the years in question, testified that she had not been subjected to any extraordinary and unusual stress that they and others had not been subjected to.  Briggs, for example, explained that after the federal intervention after the 1986 year audit, there was an increase in the anxiety and frustration levels of everybody involved; federal regulators were looking through files looking over everybody's shoulder, and new demands were being placed upon them. She stated that there was "a feeling that you’re  dancing as fast as you can already, and now we've got some additional federal requirements to meet." She also testified that while she did not know whether Williams found meeting the federal requirements stressful, there was no choice and everyone had to be in problem‑solving mode and deal with change.  When asked if there were personality conflicts between the employee and Drury, she responded that it was not a personal thing but brought about by the constant need for all staff members to deal with change.  As far as Briggs was concerned, there were no communication problems or personality conflicts between Williams and herself although she had to give her counseling and disciplinary memorandums about the use of sick leave.  Briggs also stated that she did not treat Williams any different than other employees.  With regard to the employee's complaint that she was given a poor working environment and never given enough clerical support, Briggs testified that they were common complains of all supervisors at Williams' level.


Lynch testified that she had difficulty with the employee in that changes were necessary and the employee persistently refused to acknowledge the need for them.  Drury stated that Williams' job duties were not extraordinarily stressful and she treated all of her supervisors alike.  Likewise, Stauch felt that Williams, job was simply not more stressful than that of other unit leaders.  In fact, she believed that other unit leaders were subject to greater stress.  Stauch also testified that the employee's job was considered the easiest in the division, she had the same Quarters as everyone else and she had the same problems as everyone else.  Finally, Kolb testified that she did not think Williams was treated unfairly or singled out for harassment.


Based on these facts, we conclude that Williams has not established that her work stress was extraordinary and unusual in comparison to pressures and tensions experienced by individuals in a comparable work environment and, accordingly, the employee's claim must be denied on that basis.


Even if it could be found that Williams did meet the first part of the test set forth §265(17) as set forth above, we nevertheless find that she did not meet the second part of the test, that is, establish or prove, by a preponderance of the evidence, that her work stress was the "predominant cause" of mental injury.


The employee's position is supported by the testimony of Dr. Kappes, a psychologist, biofeedback therapist and medical psychotherapist.  Dr. Kappes was told by Williams that her work load increased, she asked for consideration be given to her health problems and that rather than a reduced work load or different assignments, she was given more work and simply not taken seriously.  Dr. Kappes also was told that between 1987 and 1990 she suffered from extraordinary and unusual stress at work because of work load increases, unreasonable expectations, clerical assistance, deadlines, role ambiguity, conflicting demands, and a bad work environment.  Based on this and other information relayed to him by the employee, Dr. Kappes could think of no alternative explanation for the employee's mental injury.  Further, he could not think of any alternative explanation for her mental injury which would exclude work related factors as the predominant cause of her mental injury.


Notwithstanding Dr. Kappes' conclusions, we are more persuaded by the testimony of Dr. Samson, a psychiatrist who has seen Williams since October 1987, Davis, a psychologic associate who counseled her for 22 months, other witnesses and medical reports.


Dr. Samson believes the employee has a personality disorder, with adjustment disorder and major depression. He explained that the personality disorder probably developed in early childhood.  The doctor further explained that a person with a personality disorder has less ability to deal with certain situations, quite often having more stress dealing with situations because their problem‑solving skills are affected; their perceptions of a given situation would "be a lot different than a person who didn't have a personality disorder." Because of Williams' personality disorder, she was unable to solve her problems at work and unable to leave the work problems and go on to something else.  He also explained that a person with a personality disorder would have a "lot more anger and irritation with the world, which would be their environment." Dr. Samson testified that Williams' personality disorder pre‑existed her employment with the state and was not caused by that employment.  He also stated that the employee's depression was not predominantly caused by her employment with the state although it was a part of it.


Davis, like Dr. Samson, believes the employee has a personality disorder.  She explained that a personality disorder involves "deeply entrenched personality characteristics that usually we think of people as developing when they are very young and that are part of sort of this character makeup." When she was asked what makes it a disorder, she responded that "there is some kind of maladaption, some kind of reduced ability to sort of deal with life." With regard to Williams' depression, Davis stated "we think they are probably caused by basically physiological factors relating to neurotransmitter.  There tends to be a genetic predisposition to depression." Davis also feels that the employee is rigid and locks into her view of the world.  She stated that Williams feels helpless, victimized, frustrated, and very angry.  Because of  this, Davis explained, she has difficulty finding constructive ways to resolve conflicts at work and this, in turn, would tend to create stress for her.


In addition to this testimony, we have carefully reviewed the medical records and find that they support the conclusions arrived at by Dr. Samson and Davis.  Also in this regard, the record reflects that in addition to a predisposition to stress, depression and anxiety, there were numerous other stress factors in Williams personal life that contributed greatly to the employee's ultimate mental injury.  These factors included serious family and physical problems which have been set forth in some detail in the summary of evidence and need not be discussed again here.


Regarding the requirement that work stress be measured by actual events, we find that the events causing her great work related stress were, at best, what she perceived as problems and not actual problems.  For example, the employee stated that on April 27, 1987, she was, in essence, horrified because Drury took so long in approving her leave time to visit her dying mother.  In actuality, Williams received the requested time off and was not inconvenienced in carrying out her travel plans.  It should be noted that at this time, the employee's mother was eighty‑years old and in poor health for some time The only other specific incident which seemed to cause Williams difficulty involved being told by Drury to tell her staff not to talk in early mornings.  We find that this event is not sufficient to find that work‑related stress caused her mental disability. In fact, Drury even denied taking such action.  Even if she had some difficulties with Drury in this regard, it would have been a result of disciplinary action taken in good faith by the employer.  The same can be said for difficulties Williams said she had against Briggs and Lynch.


Based on this evidence, we find that Williams has not proved by a preponderance of the evidence that work stress was the predominant cause of her mental injury.

IV. Is AS 23.30.120© unconstitutional in that it violates state and federal constitutional provisions guaranteeing equal protection and due process under the law?

We decline to consider this constitutional question.  As an administrative agency and part of the executive branch of government, it is inappropriate for us to determine such issues.  The judicial branch of government makes constitutional determinations.  Jones v. Fischback and Moore, AWCB No. 87‑0334 (December 21, 1987).


ORDER

1. The employee's claim for temporary total disability benefits is denied and dismissed.


2. The employee's claim for permanent partial impairment benefits is denied and dismissed.


3. The employee's claim for vocational rehabilitation benefits is denied and dismissed.


4. The employee's claim for Medical costs is denied and dismissed. 


S. The employee's claim for transportation costs is denied and dismissed.


6. The employee's claim for interest is denied and dismissed.


7. The employee's claim for attorney's fees and legal costs is denied and dismissed.


Dated at Anchorage, Alaska this 20th day of May 1992.



ALASKA WORKERS' COMPENSATION BOARD



 /s/ Russell E. Mulder 


Russell E.Mulder,



Designated Chairman



 /s/ S.T. Hagedorn 


S. T. Hagedorn, Member



 /s/ D.F. Smith 


Darrell F. Smith, Member


If compensation is payable under terms of this decision, it is due on the date of issue and penalty of 25 percent will accrue if not paid within 14 days of the due date unless an interlocutory order staying payment is obtained in Superior Court.


APPEAL PROCEDURES

A compensation order may be appealed through proceedings in Superior Court brought by a party in interest against the Board and all other parties to the proceedings before the Board, as provided in the Rules of Appellate Procedure of the State of Alaska.


A compensation order becomes effective when filed in the off ice of the Board, and unless proceedings to appeal it are instituted, it becomes final on the 31st day after it is filed.


CERTIFICATION

I hereby certify that the foregoing is a full, true and correct copy of the Decision and Order in the matter of Mary Ann Williams, employee/applicant; v. State of Alaska, employer, (self insured); defendant; Case No. 9016234; dated and filed in the office of the Alaska Workers' Compensation Board in Anchorage, Alaska, this 20th day of May, 1992.



Flavia Mappala,  Clerk
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    �The length and complexity of this case is evidenced by the fact that the hearing took nine hours, the parties submitted 820 pages of deposition testimony and the attorneys submitted 95 pages of briefs.


    �Notwithstanding this history, Williams testified that she had no lower intestinal problems prior to the time Drury became her supervisor in 1986.  She claimed this included no problems with the colon, large intestine, small intestine and nothing more that "stomach distress in the form of indigestion" due to her hiatal hernia.







