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ALASKA WORKERS' COMPENSATION BOARD

PRIVATE 

P.O. Box 25512







Juneau, Alaska 99802-5512

SUSAN M. FRYE,
)



)


Employee,
)


  Applicant,
)
DECISION AND ORDER



)


v.
)
AWCB Case No. 9120411



)

PROVIDENCE HOSPITAL,
)
AWCB Decision No. 92-0128



)


Employer,
)
Filed with AWCB Anchorage



)
May 22, 1992


and
)



)

AETNA INSURANCE,
)



)


Insurer,
)


  Defendants.
)

                                                                                 )


This matter came before us on the employee's application for a compensation rate increase in Anchorage, Alaska on May 21, 1992.  The employee, who is not represented by counsel, did not appear at the hearing.  Attorney Richard L. Wagg represented the employer and its insurer.  We adjourned the hearing orally at 9:15 a.m. and memorialize that action here.


FINDINGS OF FACT AND CONCLUSIONS OF LAW

8 AAC 45.070(f) provides:


If the board finds that a party was served with notice of hearing and is not present at the hearing, the board will, in its discretion, and in the following order of priority,


(1) proceed with the hearing in the party's absence and, after taking evidence, decide the issues in the application or petition;


(2) dismiss the case without prejudice; or


(3) adjourn, postpone, or continue the hearing.


We noted at hearing that the April 13, 1992 prehearing conference summary indicated the parties had stipulated to the scheduling of an oral hearing on the employee's application on May 21, 1992 at 9:02 a.m. We also noted the employee had left a voice mail message with our staff the day prior to hearing stating the hearing should be canceled.  Our staff’s efforts to contact the employee after receiving the message were unsuccessful.  A message was left on the employee's answering machine informing her of the need to appear.


Counsel for the insurer stated in response to our questioning that they were prepared to proceed.  A decision not to proceed with the hearing would not cause great inconvenience other than the cost of counsel's preparation and appearance at hearing.


After deliberation, we chose to adjourn the hearing without proceeding further rather than proceed or dismiss the claim. We exercised that lower priority option under 8 AAC 45.070(f) because the employee is unrepresented and the adverse effect on the insurer was limited.  However, we also concluded that the employee's affidavit of readiness for hearing would be rendered inoperative due to her failure to attend the hearing.


We point out to the employee that as a consequence no further action will be taken on her claim until a new affidavit is filed. in addition, since the affidavit was canceled, the time for requesting a hearing under AS 23.30.110(c) is again running.  Should the insurer controvert the employee's claim, and a total period of two years expire without a request for hearing, the employee's claim will be denied.  See, for example, Adams v. Valdez Outfitters, AWCB No. 90‑0111 (May 23, 1990); aff'd 3 AN 90‑5336 CT (Alaska Super. Ct. July 16, 1991.)


ORDER

Our May 21, 1992 hearing on the employee's application for a compensation rate increase was adjourned without proceeding on the merits of the claim.  The employee's affidavit of readiness

for hearing is rendered inoperative. No further action on the employee's claim will be taken until an affidavit of readiness for hearing is filed.


Dated at Anchorage, Alaska this 22nd day of May, 1992.



ALASKA WORKERS' COMPENSATION BOARD



 /s/ Paul F. Lisankie 


Paul F.Lisankie, Esq.



Designated Chairman



 /s/ Michael A. McKenna 


Michael A. McKenna, Member



 /s/ S.T. Hagedorn 


S. T. Hagedorn, Member


If compensation is payable under terms of this decision, it is due on the date of issue and penalty of 25 percent will accrue if not paid within 14 days of the due date unless an interlocutory order staying payment is obtained in Superior Court.


APPEAL PROCEDURES

A compensation order may be appealed through proceedings in Superior Court brought by a party in interest against the Board and all other parties to the proceedings before the Board, as provided in the Rules of Appellate Procedure of the State of Alaska.


A compensation order becomes effective when filed in the office of the Board, and unless proceedings to appeal it are instituted, it becomes final on the 31st day after it is filed.


CERTIFICATION

I hereby certify that the foregoing is a full, true and correct copy of the Decision and order in the matter of Susan M. Frye, employee/applicant; v. Providence Hospital, employer; and Aetna Insurance, insurer/defendants; Case No. 9120411; dated and filed in the office of the Alaska Workers' Compensation Board in Anchorage, Alaska, this 22nd of May 1992.



Charles Davis, Clerk
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