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ALASKA WORKERS' COMPENSATION BOARD

PRIVATE 

P.O. Box 25512







Juneau, Alaska 99802-5512

ARTHUR R. SHORT,
)



)


Employee,
)


  Applicant,
)
DECISION AND ORDER



)


v.
)
AWCB Case No. 8918687



)

INLET SALMON,
)
AWCB Decision No. 92-0129



)


Employer,
)
Filed with AWCB Anchorage



)
May 22, 1992


and
)



)

EAGLE PACIFIC INSURANCE CO.,
)



)


Insurer,
)


  Defendants.
)

                                                                                  )


This petition by the employer was submitted for decision on the written record in Anchorage, Alaska.  The employee is represented by attorney William Soule.  The employer is represented by attorney Elise Rose.  The record for this matter closed an February 25, 1992.


ISSUES

1. Whether we should order the employee to attend an independent  medical examination (under AS 23.30.095(k) by a physician other than the doctor already selected to perform the examination.


2. Whether we should order the parties to submit medical questions to us prior to submitting them to the physician.


3. Whether we should order workers' compensation officers to avoid ex parte contact with physicians selected pursuant to AS 23.30.095(k).


4. Whether we should order either or both parties to pay for the bill incurred by the employee's failure to keep an appointment with the board's IME physician.


FINDINGS OF FACT AND CONCLUSIONS OF LAW

AS 23.30.095(k) states in part:


In the event of a medical dispute regarding determinations of causation, medical stability, ability to enter a reemployment plan, degree of impairment, functional capacity, the amount and efficacy of the continuance of or necessity of treatment, or compensability between the employee's attending physician and the employer's independent medical evaluation, a second independent medical evaluation shall be conducted by a physician or physicians selected by the board from a list established and maintained by the board.  The cost of the examination and medical report shall be paid by the employer.  The report of the independent medical examiner shall be furnished to the board and to the parties within 14 days after the examination is concluded.


We find a medical dispute exists between the employee's attending physician and the employer's independent medical evaluation. (See  Pre hearing Conference Summary dated August 29, 1991).  This particular dispute concerns the employee's psychiatric/psychological condition.  Royal Kiehl, M.D., has been selected to perform the board's independent medical evaluation (IME).  Dr. Kiehl's selection was confirmed by workers' compensation officer Norman Larson in a letter dated December 5, 1991.  In that letter, Larson explained that a dispute existed under AS 23.30.095(k) , and that Dr. Kiehl was to examine the employee, issue a report and include his diagnosis, prognosis and recommendations for additional treatment.


Larson also asked Dr. Kiehl to respond to six written questions regarding the work‑relatedness and medical status of the employee's condition.  In his conclusion to Dr. Kiehl, Larson wrote:


By copy of this letter to Elise Rose and William Soule, I am advising them that they may submit five written questions for you to answer in your report in addition to those listed above.  They must submit their questions to you no later than January 2, 1992. If you receive questions after that date, you do not need to respond to them.

Also, there should be no additional, written or oral, communication between you and the parties except the necessary conversation with Mr. Short during the examination.


The letters containing the employee's and employer's questions to Dr. Kiehl were dated January 16, 1992.  The employee's letter contained the five allowable questions and nothing else significant.  The following is a typical example of these questions;


1) In respect to Mr. Short's psychiatric and chemical dependency problems and any related periods of disability, can you think of any reasonable alternative explanation for those that would totally exclude work‑related factors (subject of this claim) as at least "all substantial cause of the resultant disability and need for medical treatment for those problems? (emphasis in original).


The employer's letter also contained the five allowable questions.  An example is question number one:


1. In light of the fact that Mr. Short apparently sought no treatment for psychological or psychiatric problems for almost nine months after the July 24, 1989 incident, and in light of his pre‑existing psychological and substance abuse problems, as well as his extended intervening vacation, was the July 24, 1989 incident such an "aggravator" of Mr. Short's pre‑existing mental health and substance abuse problems as to have caused or been a substantial factor in those problems?


Another of the employer's questions contained three sentences which included its rendition of the facts before asking the doctor a question in the fourth sentence. more significantly, the employer's five questions were preceded by two pages of the employer's rendition of the facts of the case.


After receiving a copy of the employer's letter to Dr. Kiehl, the employee's attorney wrote workers' compensation officer Larson and expressed his "outrage" over the nature of the employer's letter and the two pages of introductory information. (Soule January 17, 1992 letter).  The employer alleges that subsequently, attorney Soule contacted workers' compensation officer Larson about this problem.  The employer further alleges:


[B]ased upon this discussion, but without sharing his concerns with the employer and carrier's attorney, Officer Larson contacted the IME physician and directed him to disregard a substantial portion of the employer and compensation carrier's letter.  Subsequently, in a teleconference instigated by officer Larson, employee's attorney requested that the employer and carrier be required to rewrite its letter to Dr. Kiehl, and eliminate portions of a certain question to which employee's attorney objected.  Neither Officer Larson nor Mr. Soule could cite any statutory basis for their objections to the employer and carrier's letter.

The employer goes on to assert that because of the complex nature of this claim, as illustrated by the more than 900 pages of medical material, it should be allowed to provide the doctor with "relevant (and documented and undisputed) facts . . . ." Otherwise, the employer contends, "the independent examining procedure is indeed fatally flawed, since it is impossibly weighted in favor of the applicant" because he gets to personally communicate with the physician. (Employer petition at 4).


The first  issue for determination is whether to grant both parties' request that we select another physician to conduct the board‑ordered IME.  We decline to do so.  There is no evidence that Dr. Kiehl has been prejudiced by any questions or comments made by either party or by workers' compensation officer Larson.  We find that in general, physicians are often subjected to conflicting or contradictory information regarding a patient's condition.  A contradiction may arise in one or more ways, including differing medical reports, statements by the employee which conflict with the medical records, and statements by parties other than the employee which differ from either the employee's assertions or statements in medical reports.


When this occurs, physicians must sift through this contradictory, sometimes inconsistent information and form their own opinion.  In fact, that is the very reason this matter has been submitted to Dr. Kiehl ‑‑ because other physicians disagree on the employee's psychiatric/psychological condition.  His mission in this matter is to examine the employee, review the employee's medical history and answer questions proposed by workers' compensation officer Larson.


In addition, doctors are often subjected to voluminous records which they must sift through to obtain a medical history regarding the injury, diagnosis and past treatment.  We do not believe the doctor needs a lengthy introduction into the case solely because of the quantity of medical records.


There is no evidence that Dr. Kiehl has been unduly influenced in this matter by isolated statements made by any of the parties.  Accordingly, we cannot agree that the independent nature of this section 95(k) IME has been fatally flawed by statements provided to Dr. Kiehl.  The parties' request that we select another physician to perform the board‑ordered examination is denied.
 The employee shall make an appointment with Dr. Kiehl at the earliest possible date.


The second issue is whether we should order the parties to submit questions to us before sending them on to the physician selected to perform the section 95(k) IME.  Based on the events in this dispute, we question the propriety of allowing the parties to submit questions at all.  The dispute which has arisen here militates against allowing parties to submit their own questions to the board's IME physician, at least prior to the examination phase.


In any case, we find it necessary to limit our determination to the dispute before us.  We have reviewed the questions submitted to Dr. Kiehl by workers' compensation officer Larson. We find the answers to those questions, along with the doctor's report, will provide, at the very least, an initial groundwork for determining the doctor's opinion of the employees condition and the dispute between the parties.


The employer contends it should be given the opportunity to contact the board's IME doctor because the employee gets "to discuss matters with the IME physician in any way he wants . . . ." (Employer reply at 6).  The employer asserts there is no regulatory authority for such a "one‑sided and biased procedure . . . .” Id.). We find no disadvantage to the employer by prohibiting it from contacting the board's IME doctor. injured workers always get to discuss all aspects of their injury (cause, effect, etc.) with their doctor.  This (getting a history of the condition) is a common part of a physician's examination of a patient.  In this case, Dr. Kiehl will be reviewing the histories taken by other doctors who have examined the employee.  He can compare those histories with the one he takes in drawing conclusions about the employee's condition.  We find it unnecessary, prior to the examination, to have the doctor get yet another history, particularly from the sometimes colorful perspective of the attorney for either the employer or employee. If, after reviewing Dr. Kiehl's report, the parties deem further questioning necessary, they may do so by deposition. 


Accordingly, we will immediately contact Dr. Kiehl in writing and tell him to limit his responses to the questions submitted by Larson, and to disregard completely the questions, comments or opinions on this matter made by the parties or any employee of the division.  In addition, we will point out to the doctor that he may incorporate into his report comments or opinions which he includes as standard procedure.  Finally, our letter will notify the doctor that if he has any questions about his role, or if he needs clarification of the procedure, he shall notify the designated chairman.


The third question for decision concerns alleged ex parte statements by workers' compensation officer Larson. Ex parte is defined as follows:


On one side only; by or for one party; done for, in behalf of, or on the application of, one party only.  A judicial proceeding, order, injunction, etc,. is said to be ex parte when it is taken or granted at the instance and for the benefit of one party only, and without notice to, or contestation by, any person adversely interested.

BLACK'S LAW DICTIONARY 517 (5th ed. 1979).


Controversies over ex parte statements or contacts usually arise when someone attempts to influence a decision maker such as a judge, juror or member of a board or commission. See Jarrott v. Scrivener, 225 F. Supp. 827 (1964); Sangamon Valley Television Corporation v. United States, 269 F. 2d 221 (1959). In the context of this case, the employer alleges that after Larson was contacted by the employee's attorney concerning the two‑page commentary in the employer's letter to Dr. Kiehl, Larson contacted Dr. Kiehl ‑‑ without "sharing his concerns" with the employer's attorney ‑‑ and told Dr. Kiehl to ignore "a substantial portion" of the employer's letter. (Employer petition at 2).  While Dr. Kiehl is not the ultimate decision‑maker in this matter, his opinion will have an effect on the outcome.  In essence, the IME doctor is the board's witness.   He has been selected to perform an independent examination.  We believe his examination and review of the medical records should be as independent and objective as possible.  In order to promote such an atmosphere, contact must be limited to the employee's conversation with the doctor during the examination, and basic information and questions provided by the board or its designee pursuant to the board's investigation of the case.


Based on Larson's letter cautioning the parties about contact with Dr. Kiehl, and assuming the discussion was limited to telling the doctor to ignore the two‑page commentary, we find the contact appropriate.  There is absolutely no evidence Larson   attempted to influence the   doctor regarding the merits of the case.  We surmise that he may have become aware of the two‑page commentary only after the call from attorney Soule.  Further, Larson may have felt it necessary to contact the doctor immediately in the hope the doctor had not read the two‑page commentary already.  Clearly, the two‑page commentary went beyond the limits set by Larson.


Workers' compensation officers need to assure both parties are informed of activities in a case, but we find they have a right and a duty, as designees of the board, to communicate with board‑appointed physicians on procedural matters under AS 23.30.095(k). otherwise, there is no direction to the process.


The problem which arose here could have been avoided if attorney Soule had first contacted attorney Rose about his concern before calling officer Larson.  Then, a preheating conference could have been set up with all parties present.  In this vein, attorneys must avoid arguing their case to the preheating officer outside the presence of the opposing party or their attorney. Ex parte discussions with prehearing officers should be limited to procedural matters or matters of a general nature.


The final issue concerns payment of the examination appointment for which the employee failed to attend.  Dr. Kiehl has submitted a bill of $250.00.  We find the employee could have attended the appointment and then made his arguments for appointment of another physician.  We find he should have attended the appointment.  In addition, we find the employer responsible in part for the employee's failure to attend the appointment.  Specifically, the employer's two‑page commentary went beyond the five questions allowed by workers' compensation officer Larson, the board's designee.  Therefore, the employee shall pay one half ($125.00) of Dr. Kiehl's bill, and the employer shall pay the other half ($125.00).


ORDER

1. The employee shall make an appointment with Dr. Kiehl, the physician selected under AS 23.30.095(k), in accordance with this decision.  The employee shall attend the appointment.


2. The questions submitted by the parties will not be considered or answered by Dr. Kiehl in his examination and determination.


3. The employee shall pay one half ($125.00) of the appointment bill submitted by Dr. Kiehl, and the employer shall pay the other half ($125.00), in accordance with this decision.


Dated at Anchorage, Alaska this 22nd day of May, 1992.



ALASKA WORKERS' COMPENSATION BOARD



 /s/ M.R. Torgerson 


M.R. Torgerson, Esq., 



Designated Chairman



 /s/ S.T. Hagedorn 


S.T. Hagedorn, Member


If compensation is payable under terms of this decision, it is due on the date of issue and penalty of 20 percent will accrue if not paid within 14 days of the due date unless an interlocutory order staying payment is obtained in Superior court.


APPEAL PROCEDURES

A compensation order may be appealed through proceedings in superior court brought by a party in interest against the Board and all other parties to the proceedings before the Board, as provided in the Rules of Appellate Procedure of the State of Alaska.


A compensation order becomes effective when filed in the office of the Board, and unless proceedings to appeal it are instituted, it becomes final on the 31st day after it is filed.


CERTIFICATION

I hereby certify that the foregoing is a full, true and correct copy of the Decision and Order in the matter of Arthur R. Short, employee/applicant; v. Inlet Salmon, employer; and Eagle Pacific Insurance Company, insurer/defendants; case No. 8918687; dated and filed in the office of the Alaska Workers' Compensation Board in Anchorage, Alaska, this 22nd day of May 1992.



Flavia Mappala, Clerk
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�








    �Our decision would be different, as we noted, if there was evidence of prejudice.  For example, there could be a finding of prejudice if Dr. Kiehl based his medical opinion solely on the factual assertions made by the employer's attorney in the January 16, 1992, without considering the medical reports or statements by the employee.


    �The parties may always choose to depose the IME doctor if they have additional questions after reviewing the IME examination report.


    �In our opinion, most of the questions submitted by the parties are essentially restatements of Larson's questions but phrased in each party's own words. However, it is clear the employer added more commentary to its questions than did the employee.


    �We disagree with the employer's argument that we cannot prohibit it from contacting our IME physician because there is no regulation which prohibits it.  If that were the case, we would have little control over the operation of AS 23.30.095(k) since there are no procedural regulations regarding the section 95(k) examination process.  We note that “[a]s a general rule, absent statutory restrictions and due process limitations, administrative agencies have the discretion to set policy by adjudication instead of rule making." Amerada Hess Pipeline v. Alaska Public Utilities Commission, 711 P.2d 1170, 1176 (Alaska 1986).







