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ALASKA WORKERS' COMPENSATION BOARD

PRIVATE 

P.O. Box 25512







Juneau, Alaska 99802-5512

TANIELU F. UNUTOA,
)



)


Employee,
)


  Applicant,
)
DECISION AND ORDER



)


v.
)
AWCB Case No. 9012889



)

VECO, INC.,

)
AWCB Decision No. 92-0136



)


Employer,
)
Filed with AWCB Anchorage



)
June 1, 1992


and
)



)

EAGLE PACIFIC INSURANCE,
)



)


Insurer,
)


  Defendants.
)

________________________________________)


This claim for attorney's fees and costs was heard in Anchorage on May 22, 1992.  The employer and insurer were represented by attorney Trena Heikes.  The employee was not present, but we found, after a record review, that the employee was served proper notice of the hearing.   The employee's attorney, Glen Harper, was not present either, but we found he too was served with proper notice of the hearing.  We discussed whether to proceed with the hearing, and we ultimately decided to hear the matter under authority of 8 AAC 45.070(f)(1).
   The record for this decision closed at the conclusion of the May 22, 1992 hearing.


FINDINGS OF FACT AND CONCLUSIONS OF LAW

The employee's attorney has requested actual attorney's fees of $9,075.00, and costs totaling $35.50.  He refused the insurance adjuster's offer to pay fees at the statutory minimum rate contained in AS 23.30.145(a) which states in pertinent part:


(a)  Fees for legal services rendered in respect to a claim are not valid unless approved by the board, and the fees may not be less than 25 per cent on the first $1,000 of compensation or part of the first $1,000 of compensation, and 10 per cent of all sums in excess of $1,000 of compensation.  When the board advises that a claim has been controverted, in whole or in part, the board may direct that the fees for legal services be paid by the employer or carrier in addition to  compensation awarded; the fees may be allowed only on the amount of compensation controverted and awarded.  When the board advises that a claim has not been controverted, but further advises that bona fide legal services have been rendered in respect to the claim, then the board shall direct the payment of the fees out of the compensation awarded.  In determining the amount of fees the board shall take into consideration the nature, length and complexity of the services performed, transportation charges, and the benefits resulting from the services to the compensation beneficiaries.


The employee's claim was controverted by the employer's adjuster on a board-prescribed form dated October 23, 1990 and filed October 25, 1990.  All benefits were controverted, and the reason for the controversion was as follows:  "At this time there's no indication claimant's current condition is related to the original injury.  Investigation continues."


The employee had initially discussed his claim with attorney Harper on October 1, 1990.  Harper filed an application for adjustment of claim on November 30, 1990.  (The application was dated November 28, 1990).  In it, he requested temporary total disability benefits, temporary partial disability benefits, permanent partial disability benefits, medical and transportation costs, vocational rehabilitation, a compensation rate adjustment penalty and the higher of statutory or actual attorney's fees and costs.


The adjuster filed another controversion notice (dated November 5, 1990) on November 7, 1990.  In it, the adjuster controverted temporary total disability benefits and permanent partial impairment benefits.  No other benefits were controverted.  The reason given for the controversion was as follows:  "We have no medical documentation authorizing time loss.  No permanent partial impairment has been determined."


Since this latter controversion was filed, the employer has paid the employee a total of $3,962.80 for medical benefits and permanent partial impairment costs.  The employer continues to controvert temporary total disability benefits, and no prehearing or hearing has been set on that issue.


In our application of AS 23.30.145(a) to the facts of this case, we find that the employee was injured on May 30, 1990, and the employee retained an attorney in this matter.  We find the attorney was minimally helpful in getting the employee his permanent partial impairment award.


We must next determine whether an award higher than statutory minimum fees is warranted based on the "nature, length and complexity of the services performed, transportation charges, and the benefits resulting from the services to the (employee)."  AS 23.30.145(a).


We first find the nature of this claim was simple and straightforward.  The employee was never taken off of work by any physician although his lifting capacity was limited for a period.  The employee sustained a relatively minor, uncomplicated arm/shoulder injury.


We further find the attorney's participation in this case began in October 1990 and his services essentially ended in August 1991.  We do not find this period of service unusually lengthy.


We must next analyze the complexity of the services performed, and the benefits resulting from those services.
   We find this case simple in substance.  By contrast, we find the services performed by the attorney extensive, questionable, and an example of overkill.  The employee has been paid $2,612.80 in medical costs and $1,350.00 for a one percent permanent partial impairment rating.  For these benefits, the attorney requests an award based on 76.1 hours worked at the rate of $125.00 per hour, for total fees of $9,512.50, plus costs of $35.50.


The hours billed include 16.20 hours spent talking on the telephone with workers' compensation officers.  One call alone is significant.  The attorney claims he talked with Workers' Compensation Officer Norman Larson for 12 hours on April 10, 1991 regarding an attorney attending an "EME" at the client's request.  Larson testified he does not recall such a conversation, and he would remember such a lengthy call because he seldom talks with any one person more than ten minutes per call.  In addition, Larson works only 7.5 hours per day as do all employees of the General Government Unit.  Based on this testimony, we find the attorney's estimate of a 12-hour conversation with Larson very inaccurate.


Another portion of the 16.20 hours was an 18-minute call to Workers' Compensation Officer Douglass Gerke on May 16, 1991.  This call was allegedly regarding cross-examination of a physician pursuant to Burgess Construction Co. v. Smallwood, 623 P.2d 312 (1981).  Gerke estimated he has never talked with the employee's attorney more than five minutes at any one time.  Further, he testified it is unlikely he spoke with the attorney for 18 minutes about Smallwood because he is not a specialist on Smallwood.  Based on Gerke's testimony, we find the attorney's time estimates regarding calls to Gerke excessive.


In any event, the only benefits the employee received included medical benefits (which the employer did not deny once it had evidence of a work relation) and a permanent partial impairment award, which the employer did not dispute once the rating was done.  The employer has tendered fees in the amount of $546.28 to the employee's attorney.  This represents statutory minimum fees for benefits paid to date, including medical costs and the permanent partial impairment award.  Based on the above analysis, we find a statutory minimum fee under AS 23.30.145(a) is an adequate fee award for the $1,350.00 permanent partial impairment award.


In addition, we must determine if a reasonable fee under AS 23.30.145(b) is warranted for the medical costs paid in this case.  We find the employer initially resisted payment of medical benefits, and the employee retained an attorney in the successful prosecution of his claim.  The employee's attorney filed an affidavit of fees under 8 AAC 45.180(d)(1).  We must next determine a reasonable fee under the test stated in 8 AAC 45.180(d)(2) which states:


(2)  In awarding a reasonable fee under AS 23.30.145(b) the board will award a fee reasonably commensurate with the actual work performed and will consider the attorney's affidavit filed under (1) of this subsection, the nature, length, and complexity of the services performed, the benefits resulting to the compensation beneficiaries from the services, and the amount of benefits involved.


As noted above, we find this was a simple case concerning a relatively minor injury which resulted in a very modest payment of workers' compensation benefits.  More significantly, we find, based on the testimony of Norman Larson that the employee's attorney filed at least one false statement, of services performed, on his affidavit, specifically the alleged 12 hours spent talking to Larson in one day.  The Alaska Supreme Court has stated that "where a claimant testifies falsely in one instance the trier of fact may elect to disregard his otherwise uncontradicted testimony."  Kessick v. Alyeska Pipeline Service Co., 617 P.2d 755, 757 n. 4 (Alaska 1980) (citations omitted).  We see no reason why this rule should not likewise apply to attorneys who testify by affidavit.


In applying the above rule to the attorney's fee request in this case, we find we must disregard the attorney's affidavit of fees and costs.  Therefore, we will make our determination as if no affidavit was filed.  Under 8 AAC 45.180(d)(1), we award the employee's attorney statutory minimum fees based on the medical costs paid to date.  The amount of medical costs is $2,612.80.


The total of the permanent partial impairment award and the medical costs is $3,962.80.  Statutory fees on this amount are $546.28.  The employer shall pay this amount.  Because we have disregarded the affidavit of fees and costs, no costs will be awarded.  Therefore, the employee's request for costs is denied and dismissed.


ORDER

1.  The employer shall pay the employee's attorney $546.28 for attorney's fees.


2.  The employee's request for payment of costs is denied and dismissed.


Dated at Anchorage, Alaska this 1st day of June, 1992.



ALASKA WORKERS' COMPENSATION BOARD



 /s/ M.R. Torgerson


M.R. Torgerson, Esq.,



Designated Chairman



 /s/ Marc Stemp


Marc Stemp, Member


If compensation is payable under terms of this decision, it is due on the date of issue and penalty of 25 percent will accrue if not paid within 14 days of the due date unless an interlocutory order staying payment is obtained in Superior Court.


APPEAL PROCEDURES

A compensation order may be appealed through proceedings in Superior Court brought by a party in interest against the Board and all other parties to the proceedings before the Board, as provided in the Rules of Appellate Procedure of the State of Alaska.


A compensation order becomes effective when filed in the office of the Board, and unless proceedings to appeal it are instituted, it becomes final on the 31st day after it is filed.


CERTIFICATION

I hereby certify that the foregoing is a full, true and correct copy of the Decision and Order in the matter of Tanielu F. Unutoa, employee / applicant; v. Veco, Inc., employer; and Eagle Pacific Insurance Co., insurer / defendants; Case No. 9012889; dated and filed in the office of the Alaska Workers' Compensation Board in Anchorage, Alaska, this 1st day of June, 1992.



Dwayne Townes, Clerk
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    �We further note that at a prehearing conference held on March 19, 1992, the parties agreed to have a hearing on the issue of actual attorney's fees on May 22, 1992.


    �The employer argues that the "nature, length and complexity, etc." test should apply only to cases in which a claim has not been controverted.  We decline to apply this test in such a narrow manner.  We believe this test applies to both controverted and uncontroverted claims.  Further, we find the statutory minimum fee award indicated in the first sentence of AS 23.30.145(a) also  applies to both controverted and uncontroverted claims, and it sets a minimum for a fee range.  It states fees "may not be less than" the statutory minimum, thereby implying a fee award may be greater when justified under the "nature, length, complexity" test.


    �We find no evidence that transportation charges were not an issue.


    �The attorney's January 13, 1991 affidavit also mentions an attached list of paralegal time to be charged at the rate of $68.00 per hour, but we found no such list in the record.


    �Valerie Moore, who adjusted the employee's claim also testified on inaccurate or excessive time claimed by the attorney.  For example, the attorney requested an award for time spent working on a compromise and release document although the parties never reached a settlement of any issues.







