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ALASKA WORKERS' COMPENSATION BOARD

PRIVATE 

P.O. Box 25512







Juneau, Alaska 99802-5512

DEL M. SUMNER,
)



)


Employee,
)


  Applicant,
)
DECISION AND ORDER



)


v.
)
AWCB Case No. 9109858



)

ANCHORAGE EAGLE NEST HOTEL,
)
AWCB Decision No. 92-0142



)


Employer,
)
Filed with AWCB Anchorage



)
June 8, 1992


and
)



)

ALASKA NATIONAL INSURANCE CO.,
)



)


Insurer,
)


  Defendants.
)

________________________________________)


This matter arose on our decision to reconsider the decision we made in Sumner v. Eagle Nest Hotel, AWCB No. unassigned (April 17, 1992).  The decision to reconsider was issued April 24, 1992.  The employee is represented by attorney William Soule and the employer is represented by attorney Shelby Neunke‑Davison.  We closed the record on May 20, 1992 after receiving the parties, memoranda on the reconsideration.


ISSUES

1.  Whether a single lump sum payment of permanent partial impairment benefits is due on the next regularly scheduled date that an installment of temporary total disability benefits would have been due.


2.  whether the period of time from July 31, 1991 to August 21, 1991 constitutes 21 or 22 days for purposes of determining if a penalty is due.


3.  Whether a penalty is due under AS 23,30.155(e).


4.  If a penalty is due, whether to award attorney's fees, costs and interest.


FINDINGS OF FACT AND CONCLUSIONS OF LAW

In our April 24, 1992 decision, we stated "we may have made a mistake of fact in our determination.  Specifically, we may have miscounted the period necessary to trigger a penalty under AS 23.30.155.  In addition, we find we did not address the employee's argument that payment of the permanent partial impairment sum should have been paid on the "next regularly scheduled due date" for an installment of compensations Sumner v. Eagle Nest Hotel, AWCB No. unassigned at 1 (Sumner II) (April 24, 1992).  Accordingly, we reopened the record, pursuant to AS 23.30,135, and we suspended the decision in order to reconsider these matters under AS 44.62.540.


The law regarding payment of compensation is contained in AS 23.30.155(b) which states:


The first installment of compensation becomes due on the 14th day after the employer has knowledge of the injury or death.  On this date all compensation then due shall be paid.  Subsequent compensation shall be paid in installments, every 14 days, except where the board determines that payment in installments should be made monthly or at some other period.


The applicable penalty statute for this dispute is AS 23.30.155(e) which states:


(e)  If any installment of compensation payable without an award is not paid within seven days after it becomes due, as provided in (b) of this section, there shall be added to the unpaid installment an amount equal to 25 percent of it.  This additional amount shall be paid at the same time as, and in addition to, the installment, unless notice is filed under (d) of this section or unless the nonpayment is excused by the board after a showing by the employer that owing to conditions over which the employer had no control the installment could not be paid within the period prescribed for the payment.


I.  Payment on the Next Scheduled Due Date.


As noted in our April 17, 1992 decision in this matter, the employer commenced payment of temporary total disability (TTD) benefits effective April 23, 1991.  Further, the parties stipulated that all installments of TTD benefits were paid timely up through the installment due on July 31, 1991.  In our decision, we found that the adjuster became aware of the employee's permanent partial impairment (PPI) rating on July 31, 1991.


The employee argues that the first installment of TTD benefits was due on May 6, 1991, and every 14 days thereafter.  Using this schedule, installments would be due on July 29, 1991 and then on August 12, 1991.  The employee further argues:


Without any legal or factual grounds to controvert, Defendants had to pay the lump‑sum on the next regularly scheduled due date of 8/12/91.  Lump‑sum payment was late if it was not paid within seven days of that date, or by 8/19/91.  It is undisputed that the lump‑sum balance of $18,394.00 was not paid until 8/21/91.  Thus, the penalty in Section 155(e) attaches to that amount."

(Employee May 5, 1992 brief at 9) (emphasis in original).


The employee goes on to assert:


The board apparently believes that Ms. Haar should have been given 14 days, not including July 31, 1991, plus 7 days, to pay the lump‑sum P.P.I., pursuant to section 155(b) and 8 A.A.C. 45.063(a).  If this were done, the payment made on August 21, 1991 would, arguendo, be timely because it was due 14 days after July 31, 1991, or on August 14, 1991, and was made "within seven days after it was due, as provided in (b) of this section . . . ," or on August 21, 1991.  This is incorrect analysis.


Among its arguments, the employer argues "[i]t is illogical to mandate that all types of benefits have to be paid based upon an "installment schedule" established for a previously established benefit". (Employer May 5, 1992 brief at 3).  In the context of permanent impairment, the employer contends that it should be able to have a reasonable time to assess an impairment rating before deciding whether to pay for the rating or seek another medical opinion.


We generally agree with the argument of the employer.  We find an employer should get a reasonable time to assess whether to pay the employee's PPI benefits or controvert the PPI rating.  The employee argues essentially that it does not matter when the employer gets a PPI rating; the employer must pay on the next regularly scheduled installment date for TTD benefits.  If this were so, penalties for PPI lump sums under AS 23.30.155(e) would be triggered by the date the employee's first installment of TTD benefits was due, and not the date the employer found out about the rating.  Depending upon when the employer received the PPI rating, the employer's time period to pay the PPI award and avoid a penalty would vary between one and 14 days.  For example, assuming the employer in this case received the PPI rating on August 11, 1991, payment would have been due on August 12, 1991, one day later.  However, since the employer actually was aware of the PPI rating on July 31, 1991, it had 12 days before payment would have been due.


We find it would be unfair to require PPI penalty payments based on such a varying penalty period.  The due date for payment may as well be set by a game of craps.  We find a more consistent and equitable structure is to require that the PPI lump sum is due within 14 days after the employer or its agent has knowledge of the PPI rating.  Therefore, the employee's request to require payment of the single lump sum of PPI benefits on the next regularly scheduled date an installment of TTD benefits is due is denied and dismissed.


II. Whether a Penalty is Due

A penalty in this case is due if the employer did not pay the employee's lump sum of PPI benefits within seven days after it was due.  AS 23.30.155(e).  Payment was due on the 14th day after the employer acquired knowledge of the PPI rating.  AS 23.30.155(b).  Since we found the adjuster knew about the PPI rating on July 31, 1991, payment was due 14 days later.


8 AAC 45.063(a) states:


(a)  In computing any time period prescribed by the Act or this chapter, the day of the act, event, or default after which the designated period of time begins to run is not to be included.  The last day of the period is included, unless it is a Saturday, Sunday or a legal holiday, in which case the period runs until the end of the next day which is neither a Saturday, Sunday nor a holiday.


In our April 17, 1991 decision, we find we erroneously included the day the adjuster acquired knowledge of the PPI rating.  We find the first day for purposes of computing the penalty period should therefore be August 1, 1991.  Under AS 23.30.155(b) and (e), the employer was liable for a penalty if payment was not made by August 21, 1991, 21 days later.  Since it was undisputed the adjuster paid the PPI lump sum on August 21, 1991, no penalty is due under AS 23.30.155(e). Accordingly, the employee's claim for a penalty, attorney's fees, interest and costs is denied and dismissed.


ORDER

The employee's claim for a penalty, attorney's fees, interest and costs is denied and dismissed in accordance with this decision.


Dated at Anchorage, Alaska this 8th day of June, 1992.



ALASKA WORKERS' COMPENSATION BOARD



 /s/ M.R. Torgerson


M.R. Torgerson,



Designated Chairman



 /s/ Michael A. McKenna



Michael A.  McKenna, Member, Member



 /s/ Marc Stemp


Marc Stemp, Member


If compensation is payable under terms of this decision, it is due on the date of issue and penalty of 25 percent will accrue if not paid within 14 days of the due date unless an interlocutory order staying payment is obtained in Superior Court.


APPEAL PROCEDURES

A compensation order may be appealed through proceedings in Superior Court brought by a party in interest against the Board and all other parties to the proceedings before the Board, as provided in the Rules of Appellate Procedure of the State of Alaska.


A compensation order becomes effective when filed in the office of the Board, and unless proceedings to appeal it are instituted, it becomes final on the 31st day after it is filed.


CERTIFICATION

I hereby certify that the foregoing is a full, true and correct copy of the Decision and Order in the matter of Del M. Sumner, employee / applicant; v. Anchorage Eagle Nest Hotel,, employer; and Alaska National Insurance Company, insurer / defendants; Case No. 9109858; dated and filed in the office of the Alaska Workers' Compensation Board in Anchorage, Alaska, this 8th day of June, 1992.



Charles Davis, Clerk

jrw

�








    �The PPI rating was provided by Michael James, M.D.







