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ALASKA WORKERS' COMPENSATION BOARD

PRIVATE 

P.O. Box 25512







Juneau, Alaska 99802-5512

STEVEN L. CALKINS,
)



)


Employee,
)


  Applicant,
)
DECISION AND ORDER



)


v.
)
AWCB Case No. 9114044



)

MARITIME HELICOPTERS, INC.,
)
AWCB Decision No. 92-0143



)


Employer,
)
Filed with AWCB Anchorage



)
June 11, 1992


and
)



)

WAUSAU INSURANCE CO.,
)



)


Insurer,
)


  Defendants.
)

________________________________________)


We heard this request for a compensation rate adjustment in Anchorage, Alaska on June 5, 1992.  The employee was not present but attended the hearing telephonically from California and also filed written evidence.  The employer was represented by adjuster Madonna Edmiston.  The record closed at the conclusion of the hearing.


ISSUE

Whether to increase the employee's compensation rate from $154.00 weekly to $600.00 weekly.


FINDINGS OF FACT AND CONCLUSIONS OF LAW

An employee's compensation rate is determined under AS 23.30.220.
The pertinent portion for purposes of this decision states:


(a) The spendable weekly wage of an injured employee at the time of an injury is the basis for computing compensation.  It is the employee's gross weekly earnings minus payroll tax deductions.  The gross weekly earnings

shall be calculated as follows:


(1)  the gross weekly earnings are computed by dividing by 100 the gross earnings of the employee in the two calendar years immediately preceding the injury;


(2)  if the employee was absent from the labor market for is months or more of the two calendar years preceding the injury, the board shall determine the employee's gross weekly earnings for calculating compensation by considering the nature of the employee's work and work history, but compensation may not exceed the employee's gross weekly earnings at the time of injury....


The employee was injured on June 16, 1991.  Therefore, the relevant years for determining gross weekly earnings under AS 23.30.220(a)(1) are 1989 and 1990.  The parties agree that during 1989 and 1990, the employee worked as an aircraft mechanic a total of 5.33 months for other employers and 16.5 months in a self‑employed capacity.


The parties' only dispute is whether the months the employee spent in self‑employment represent time in which the employee was "absent from the labor market under AS 23.30.220(a)(2).  If we find the self‑employment period equivalent to being absent from the labor market, the employee worked less than six months in the two years prior to injury year, and we must apply AS 23.30.220(a)(2).  If we deem the period of self‑employment time in the labor market just like any other employment, the employee will have worked more than six months in the two‑year period, and AS 23.30.220(a)(1) must be applied in calculating his gross weekly earnings and compensation rate.


The employee cites to two board decisions which, he argues, support his assertion that time spent in a self‑employment capacity is equivalent to being absent from the labor market.  The first decision is Conlon v. Pioneer Construction Company, AWCB No. 87‑0182 (August 11, 1987).  The employee cites that part of Conlon which discusses whether or not there is a substantial variance between an employee's earnings calculated under AS 23.30.220(a)(1) and his wages at the time of injury or probable future earnings. See Brunke v. Rogers & Babler, 714 P. 2d 795 (Alaska 1986) ; State v. Gronroos, 697 P.2d 1047 (Alaska 1985); Deuser v. State, 697 P.2d 647 (Alaska 1985); and Johnson v. RCA‑OMS, Inc., 681 P.2d 905 (Alaska 1984).  The specific analysis cited by the employee applies to injuries incurred before July 1, 1988.  We find this analysis has no applicability regarding the issue of whether or not the employee was absent from the labor market in 1989 and 1990.


The second decision cited by the employee is LaDuke v. Michael & Yota Markos, AWCB No. 88‑0261 (October 6, 1988).  The injury in LaDuke occurred after July 1, 1988.  The employee argues we should apply the following conclusion from LaDuke:

We conclude that when an injured worker has been self‑employed for taxation purposes before the injury, for purpose of section 220, the time the employee spent in self employment is equivalent to being absent from the labor market.  Since Employee was self‑employed for taxation purposes for the two years before her injury, we find she was absent from the labor market for over 18 months.  Therefore, under section 220(a)(2), we must determine the gross earnings based on Employee’s work and work history.


If we follow the above conclusion of the LaDuke panel,

the employee would prevail in his request to have his compensation

rate calculated under AS 23.30.220(a)(2) since he only worked for other employers for 5.33 months (less than six months) during 1989 and 1990.  However, we decline to follow the above conclusion.


We do not see why time spent by an injured worker in self‑employment should be equated with being absent from the labor market.  A person involved in a self‑employment venture is indeed working and, we find, is part of the general labor market.  Moreover, we considered self‑employed individuals part of the labor market prior to July 1, 1988, and we have a standard, relatively simple and specific method of calculating gross earnings based on self‑employment.  This method, which has been utilized by the Alaska Workers' Compensation Board since at least 1982, has been affirmed by the Alaska Supreme Court in Pioneer Construction v.Conlon, 780 P.2d 995 (Alaska 1989).  See Conlon, 780 P.2d at 997, citing Gurth v. Cummins Masonry, AWCB No. 82‑

0292 (December 19,1982).


We find no indication, in the 1988 changes to AS 23.30.220, of any legislative intent to treat self‑employment differently than it was treated in pre‑July 1, 1988 board decisions.  Although counting self‑employment income may be more fair and equitable in some cases, there will arguably be a similar number of cases where counting it would be unfair regarding the resulting compensation rate.  In other words, one employee may have high self‑employment earnings which would result in a higher compensation rate if counted, while another employee may have minimal earnings from self‑employment which would result in a lower compensation rate unless other work and work history were considered.


In any case, fairness language was deleted in the 1988 changes.  We see no reason not to consider self‑employment income under AS 23.30.220(a)(1) and then consider it earnings under the calculation in AS 23.30.220(a)(2).  We find that when a person is working in a self‑employed capacity, the person is present in the labor market under AS 23.30.220.  Accordingly, the employee's gross weekly earnings shall be determined under AS 23.30.220(a)(1).  Self employment income, calculated according to the supreme court's analysis in Conlon, shall be deemed gross weekly earnings in that determination.


ORDER

1.  The employee's request for a compensation rate adjustment is denied and dismissed.  Self‑employment income shall be considered as earnings for purposes of calculating the compensation rate under AS 23.30.220(a)(1).


Dated at Anchorage, Alaska this 11th day of June 1992.



ALASKA WORKERS' COMPENSATION BOARD



 /s/ M.R. Torgerson


M.R. Torgerson,



Designated Chairman



 /s/ Michael A. McKenna


Michael A. McKenna, Member



 /s/ Marc Stemp


Marc Stemp, Member


If compensation is payable under terms of this decision, it is due on the date of issue and penalty of 25 percent will accrue if not paid within 14 days of the due date unless an interlocutory order staying payment is obtained in Superior Court.


APPEAL PROCEDURES

A compensation order may be appealed through proceedings in Superior Court brought by a party in interest against the Board and all other parties to the proceedings before the Board, as provided in the Rules of Appellate Procedure of the State of Alaska.


A compensation order becomes effective when filed in the office of the Board, and unless proceedings to appeal it are instituted, it becomes final on the 31st day after it is filed.


CERTIFICATION

I hereby certify that the foregoing is a full, true and correct copy of the Decision and Order in the matter of Steven L. Calkins, employee / applicant; v. Maritime Helicopters, Inc., employer; and Wausau Insurance Company, insurer /defendants; Case  No. 9114044; dated and filed in the office of the Alaska Workers' Compensation Board in Anchorage, Alaska, this 11th day of June, 1992.



Charles Davis, Clerk
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