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ALASKA WORKERS' COMPENSATION BOARD

PRIVATE 

P.O. Box 25512







Juneau, Alaska 99802-5512

JAMES M. CARTER,
)



)


Employee,
)


  Respondent,
)
DECISION AND ORDER



)


v.
)
AWCB Case No. 8504174



)

MUNICIPALITY OF ANCHORAGE (ATU)
)
AWCB Decision No. 92-0144

(Self-Insured)

)



)
Filed with AWCB Anchorage


Employer,
)
June 11, 1992


  Petitioner.
)

________________________________________)


This petition was submitted for decision on the written record.  The employee (respondent) is represented by attorney William Soule and the employer (petitioner) is represented by attorney Shelby Nuenke‑Davison.  We closed the record on June 5, 1992, the date we next met after the parties' reply briefs were due.


ISSUE

Whether we should grant the employer's petition to supplement the evidentiary record pursuant to the remand from the Alaska Supreme Court.


CASE HISTORY

The initial hearing in this matter was held on February 19, 1988 in Anchorage, Alaska.  The hearing arose over a dispute on the compensability of certain medical benefits, specifically whether the employer should be required to pay for a hot tub and its installation in the employee's residence, and whether we should authorize continued chiropractic treatment or care under AS 23.30.095.


In our decision on these issues, we denied and dismissed both of the above requests.  Carter v. Municipality of Anchorage, Anchorage Telephone Utility, AWCB No. 88‑0067 (March 31, 1988) (Carter I).  We found that medical treatment must be reasonable and necessary to be payable under AS 23.30.095.  Citing to past board decisions, we also found the employee had the burden of proving the need for the treatment by a preponderance of the evidence. (Carter I at 10).


We concluded that neither the hot tub nor the continuing chiropractic treatment was reasonable and necessary for the employee's process of recovery.  In our discussion, we addressed the employee's argument regarding how we should view the process of recovery language in AS 23.30.095. We stated in part:


Employee argues that each chiropractic treatment should be deemed as effecting a recovery because "recovery" denotes relief from each individual attack.  He cites a 1950 Florida case for legal support.  See DiGiorgio Fruit Corp. v. Pittman, 49 So. 2d 600, 603 (Fla. 1950).  We disagree with this assertion.  If symptomatic relief from each "attack" of back pain was considered a "recovery," unlimited chiropractic benefits would result, and the necessity and reasonableness of chiropractic or any medical care would not be subject to dispute.  Moreover, Employee's argument ignores the term "process," in our statute.  Process means a "course of time" or a "continuing development involving many changes.” (Webster's New World Dictionary, 2d Edition). "Process of recovery" therefore signifies a long term improvement.

Carter I at 11.


We found that there was no objective evidence that the chiropractic treatments had furthered the process of the employee's recovery for quite some time.  In addition, we concluded that the hot tub would not add anything to the employee's process of recovery, and it could possibly aggravate his condition.


Our decision was reversed by the Alaska Superior Court for failure to apply the statutory presumption in AS 23.30.120(a).  Carter v. Municipality of Anchorage, 3AN 88‑4680 CI (April 25,

1989).   The employer petitioned for review before the Alaska Supreme Court which accepted the petition for review.


The supreme court reversed and remanded our decision.  Municipality of Anchorage v. Carter, 818 P.2d 661 (Alaska 1991).  The court held that the presumption of compensability "is applicable to any claim for compensation under the workers' compensation statute."  Carter, 818 P.2d at 665.  Accordingly, the court held that an injured worker may raise the presumption that a claim for continuing treatment or care comes within the provisions of AS 23.30.095(a).


In addition, the court addressed our conclusions regarding the "process of recovery" language in AS 23.30.095(a).  The court stated:


We decline to read the "process of recovery" language so narrowly.  A substantial number of jurisdictions provide compensation for purely palliative measures offering no hope of a permanent cure.  Moreover, courts have construed statutes phrased in terms similar to the "process of recovery" language of AS 23.30.095(a) as consistent with the Board's power to require the employer to pay for beneficial palliative case which offers no hope of a cure.

Carter, 818 P.2d at 665. (citations omitted).


The court went on to adopt the language from DiGiorgio that "process of recovery" means "a recovery from the [recurring] attacks." Id. at 665.  The court concluded that the "process of recovery" language contained in AS 23.30.095(a) "does not preclude an award for purely palliative care where the evidence establishes that such care promotes the employee's recovery from individual attacks caused by a chronic condition." Id. at 666.  In a footnote to the decision, the court stated they were remanding the case "so that the Board may redetermine the merit of Carter's claims in accordance with the applicability of the presumption and the recoverability of the costs of palliative care and treatment, as indicated in this opinion." Id. at 666, n. 14. (citation omitted)


FINDINGS OF FACT AND CONCLUSIONS OF LAW

The employer requests that we allow new evidence on remand.  It asserts, among other arguments, that we must allow new evidence where the supreme court has announced a new standard for determining the compensability of palliative care.  The employee disputes this request, asserting that all the necessary evidence is already in our file.


We agree with the employer.  The supreme court's decision that we may award medical benefits for palliative treatment is a significant departure from our past decisions.  This departure stems from the court's broad construction of the term "process of recovery" in AS 23.30.095(a).  Accordingly, we find it is important to receive additional evidence regarding the palliative nature of both the chiropractic treatment and the hot tub hydrotherapy recommended to the employee.


We find we need additional evidence on whether these medical treatments are palliative as defined by the supreme court in Carter.  We did not address or define the term "palliative" in our decision.
  As the court noted, we applied a narrow "process of recovery" standard.  In doing so, we did not address or make a finding on whether either type of care is palliative in nature.


Therefore, we find there is a need to get evidence on whether chiropractic treatment or hot tub therapy is "beneficial palliative care which offers no hope of a cure." Carter, 818 P.2d at 665.  Further, we need evidence addressing whether or not these types of treatments "promote the employee's recovery from individual attacks caused by a chronic condition."  Id. 818 P. 2d at 666.  Accordingly, the parties may submit new evidence in this matter regarding the above questions.


ORDER

The parties may submit additional evidence in accordance with this decision.


Dated at Anchorage, Alaska this 11th day of June ,1992.



ALASKA WORKERS' COMPENSATION BOARD



 /s/ M.R. Torgerson


M.R. Torgerson,



Designated Chairman



 /s/ S.T. Hagedorn


S.T. Hagedorn, Member



 /s/ Michael A. McKenna


Michael A. McKenna, Member


If compensation is payable under terms of this decision, it is due on the date of issue and penalty of 20 percent will accrue if not paid within 14 days of the due date unless an interlocutory order staying payment is obtained in Superior Court.


APPEAL PROCEDURES

A compensation order may be appealed through proceedings in Superior Court brought by a party in interest against the Board and all other parties to the proceedings before the Board, as provided in the Rules of Appellate Procedure of the State of Alaska.


A compensation order becomes effective when filed in the office of the Board, and unless proceedings to appeal it are instituted, it becomes final on the 31st day after it is filed.


CERTIFICATION

I hereby certify that the foregoing is a full, true and correct copy of the Decision and Order in the matter of James M. Carter, employee/applicant; v. Municipality of Anchorage (ATU), employer; and self‑insured, insurer/defendants; Case No. 8504174; dated and filed in the office of the Alaska Workers' Compensation Board in Anchorage, Alaska this 11th day of June, 1992.



Charles Davis, Clerk
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    �We have carefully reviewed our original decision and order in this matter, and we find we made no finding on whether either chiropractic treatment or hot tub therapy is palliative or "purely palliative," let alone palliative as defined by the supreme court.







