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ALASKA WORKERS' COMPENSATION BOARD

PRIVATE 

P.O. Box 25512







Juneau, Alaska 99802-5512

MICHAEL P. MCCRARY,
)



)


Employee,
)


  Applicant,
)
DECISION AND ORDER



)


v.
)
AWCB Case No. 9200203



)

ROWAN DRILLING U.S.,
)
AWCB Decision No. 92-0146



)


Employer,
)
Filed with AWCB Anchorage



)
June 11, 1992


and
)



)

CIGNA / INA / ALPAC, CO.,
)



)


Insurer,
)


  Defendants.
)

________________________________________)


We heard this request for a compensation rate adjustment on May 21, 1992 in Anchorage, Alaska.  The employee was present and represented himself in this matter.
  The employer was represented by attorney Theresa Henneman.  The record for this matter closed at the end of the hearing.


ISSUE

Whether to grant the employee's request for an increase in his compensation rate under AS 23.30.220 based on his testimony and absent any documented tax records.


FINDINGS OF FACT AND CONCLUSIONS OF LAW

The employee's compensation rate is determined in accordance with AS 23.30.220 which provides in pertinent part:


(a)  The spendable weekly wage of an injured employee at the time of an injury is the basis for computing compensation.  It is the employee's gross weekly earnings minus payroll tax deductions.  The gross weekly earnings shall be calculated as follows:


(1)  the gross weekly earnings are computed by dividing by 100 the gross earnings of the employee in the two calendar years immediately preceding the injury;


(2)  if the employee was absent from the labor market for 18 months or more of the two calendar years preceding the injury, the board shall determine the employee's gross weekly earnings for calculating compensation by considering the nature of the employee's work and work history, but compensation may not exceed the employee's gross weekly earnings at the time of injury.


Since the employee sustained an injury on January 5, 1992, we find the relevant years for determining gross weekly earnings under AS 23.30.220(a)(1) are 1990 and 1991.  The employer argues that it has not received the documentation required to calculate the employee's compensation rate under AS 23.30.220(a)(1).  The employer asserts it has requested documentation of the employee's earnings for 1990 and 1991 but has received nothing yet.  It contends it has attempted to accommodate the employee because it told him it would attempt to calculate his benefits based on any documentation he provided.  Since none has been provided, the employer argues it is not obliged to pay more than $154.00 per week in temporary total disability benefits, in accordance with AS 23.30.175.


The employee argues that extenuating circumstances have prevented him from providing the usual documentation.  He testified he was a rig mechanic/electrician from 1979 to 1985 when he became self‑employed in a sawmill and logging business.


He provided tax records for the years 1982 through 1987, but none after 1987.  He explained that several events have prevented him from getting his business records in order so his accountant can make the tax computations.  He stated that in 1988 he hired a bookkeeper who made several errors in record‑keeping.  He asserts that in 1989, he grossed more than $1,000,000.00 in sales despite taking eight weeks away from the business to search for his father who disappeared in a small plane.


He went on to state that in 1990, he worked in the self employment enterprise until approximately May 1990 when he began to sell the assets of the business.  He stated he was available to work in other jobs at that time although he still gets income from the business in the form of timber sales.


The employee testified he did not return to work until October 1990 when he was hired as a rig mechanic by the employer.  He asserted that during 1990 and 1991 he used inheritance money of approximately $249,000.00 to sustain his family at the same standard of living to which it was accustomed.


The employee asserted that it would be too costly and too stressful to get his bookkeeping and taxes done at this time.  He contends it would take someone 30‑40 hours per week for several months to get the business's records to the point his tax accountant could prepare his taxes.


Michael Rohacek, the employee's accountant testified he has not prepared the taxes for any of the years after 1988 because he has not received any records.  He estimated it would take a couple of weeks to do the taxes once he gets the records.  However, Mr. Rohacek estimated, in a letter to the employee's former attorney, that "[b]ased on my knowledge of Mr. McCrary's business and considering Alaska wage rates, I feel that a manager of a similar operation working as an employee would have earned between $50,000 and $60,000 per year in salary." (Rohacek May 18, 1992 letter).


Although the employer empathizes with the employee's plight, it argues it needs some form of documentation in order to make a calculation of the employee's gross weekly earnings under AS 23.30.220(a)(1).  We agree.  We have normally required employees engaged in self‑employment to provide tax records for purposes of calculating a compensation rate.  Regarding the accountant's estimate on the employee's salary as a manager of an operation similar to his self‑employment business, we find it too speculative to consider for purposes of calculating self‑employment income.  Further, we do not deem this case appropriate to deviate from the normal requirement of providing tax records as appropriate documentary proof of earnings.  We find it particularly inappropriate to make an exception to requiring tax documents because it is too stressful.  Therefore, the employee's request that we adjust his compensation rate based on extenuating circumstances and absent documentation is denied and dismissed.


The employee also argues that the language "absent from the labor market" in AS 23.30.220(a)(2) is a gray area, and he apparently argues that in 1990 and 1991 he was out of the labor market for 18 months or more during those two years.  He goes on to argue we should thus set his compensation rate based on his work and work history under AS 23.30.220(a)(2).  We find that since the employee worked for three months for an employer and five months in a self‑employed capacity during 1990 and 1991, he was out of the labor market more than 18 months only if we consider his self- employment as equivalent to being out of the labor market.


There is one past board decision which held that if an employee was self‑employed for taxation purposes, the time spent in self‑employment is equivalent to being out of the labor market for purposes of AS 23.30.220. LaDuke v. Michael & Yota Markos, AWCB No. 88‑0261 (October 6, 1991).


We decline to follow the conclusion of the LaDuke panel.  We do not construe the term "self‑employment" as being commensurate with "absent from the labor market."  We find a person working in self‑employment is working in the labor market.  Further, we have considered the income of self‑employed individuals in the calculation of gross weekly earnings, and we have a standard, relatively simple and specific method in which to make this calculation.  This method, which has been utilized by the Alaska Workers' Compensation Board since at least 1982, has been affirmed by the Alaska Supreme Court in Pioneer Construction v. Conlon, 780 P.2d 995 (Alaska 1989).  See Conlon, 780 P.2d at 997, citing Gurth v. Cummins Masonry, AWCB No. 82‑0292 (December 19, 1982).


We find no indication, either explicit or implicit, in the 1988 changes to AS 23.30.220 of any legislative intent to treat self‑employment differently than it was treated in pre‑July 1, 1988 board decisions.  The supreme court in Conlon expressed no concern about including self‑

employment in gross weekly earnings for compensation purposes.  On the contrary, it appeared to include self‑employment matter‑of‑factly.  We do not find the words "absent from the labor market" suggest a legislative intent to exclude self‑employment earnings from post‑July 1, 1988 compensation rate calculations.  We conclude that time spent in self‑employment must be considered as being in the labor market under AS 23.30.220(a)(2).
  Accordingly, the employee's compensation rate must be calculated in accordance with AS 23.30.220(a)(1).  He shall provide the employer with the proper documentation to make the calculation, in accordance with this decision.


ORDER

The employee's request for a compensation rate adjustment is denied and dismissed.


Dated at Anchorage, Alaska this 11th day of June, 1992.



ALASKA WORKERS' COMPENSATION BOARD



 /s/ M.R. Torgerson


M.R Torgerson



Designated Chairman



 /s/ S.T. HAGEDORN


S.T. Hagedorn, Member



 /s/MICHAEL A. MCKENNA


Michael A. McKenna, Member
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If compensation is payable under terms of this decision, it is due on the date of issue and penalty of 25 percent will accrue if not paid within 14 days of the due date unless an interlocutory order staying payment is obtained in Superior Court.


APPEAL PROCEDURES

A compensation order may be appealed through proceedings in Superior Court brought by a party in interest against the Board and all other parties to the proceedings before the Board, as provided in the Rules of Appellate Procedure of the State of Alaska.


A compensation order becomes effective when filed in the office of the Board, and unless proceedings to appeal it are instituted, it becomes final on the 31st day after it is filed.


CERTIFICATION

I hereby certify that the foregoing is a full, true and correct copy of the Decision and Order in the matter of Michael P. McCrary, employee / applicant; v. Rowan Drilling U.S., employer; and CIGNA / INA/ ALPAC Co., insurer  / defendants; Case No. 9200203; dated and filed in the office of the Alaska Workers' Compensation Board in Anchorage, Alaska, this 11th day of June, 1992.



Dwayne Townes, Clerk
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    �The employee had retained an attorney who requested a continuance to attend his son's law school graduation.  The employee stated he did not learn of the attorney's inability to be at this hearing until May 17 or May 19, 1992.  He stated he fired his attorney because he needed a decision in this matter soon.  He stated he was prepared to represent himself.


    �We find that it could get confusing to equate self-employment periods with absence from the labor market and to then exclude this income for compensation rate calculations.  For example, under this rubric, a person who spent his or her entire work life in self�employment would have no work history to calculate a compensation rate.







