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ALASKA WORKERS' COMPENSATION BOARD

PRIVATE 

P.O. Box 25512







Juneau, Alaska 99802-5512

RAFAEL VALLE,
)



)


Employee,
)


  Applicant,
)
DECISION AND ORDER



)


v.
)
AWCB Case No. 9105900



)

DUTCH HARBOR SEAFOODS, LTD.,
)
AWCB Decision No. 92-0152



)


Employer,
)
Filed with AWCB Anchorage



)
June 18, 1992


and
)



)

WAUSAU INSURANCE COMPANIES,
)



)


Insurer,
)


  Defendants.
)

________________________________________)


On April 29, 1992, we entered an interlocutory order regarding Employee's request for our review of the Rehabilitation Benefits Administrator’s (RBA) determination finding him ineligible for further reemployment benefits.  Valle v. Dutch Harbor Seafoods, Ltd., (Valle I),  AWCB Decision Number (unassigned). (April 29, 1992).  In Valle I we delayed reviewing the RBA's determination pending Employee's submission of  additional medical reports regarding his knee injury. Valle I at 3. We received these additional medical reports on June 5, 1992, and Employee's request was ready for decision when we first met thereafter on June 17, 1992.  Employee is represented by attorney David Robinson.  Defendants' adjuster, George Youngclaus, did not offer any comment upon the claim in light of the additional medical reports.


SUMMARY OF THE EVIDENCE AND ARGUMENTS

On February 13, 1992, the RBA notified Employee he was not eligible for further benefits under AS 23.30.041(e) based on the rehabilitation specialist's evaluation and the prediction by Employee's physician, Earl Armbrust, M.D., that Employee would have the physical capacities to return to work in jobs which exist in the labor market and which Employee had held in the past 10 years.  Specifically, Dr. Armbrust approved in December 1991 Employee's return to work as a cannery worker or a wood lathe operator.


At the time Employee last saw Dr. Armbrust, the doctor reported that Employee continued to have problems but he believed Employee was medically stable and could return to some type of employment.  He noted there was "some mild left quadriceps atrophy."  He stated that Employee's "patellar problem is one that may require future repeat arthroscopic debridement." (Armbrust March 11, 1992 chart note.)


Employee contended the RBA abused his discretion in denying further benefits.  Employee contends the determination was premature as his condition was not medically stable.  Employee submitted a copy of the March 16, 1992 chart notes prepared by his current treating physician, Robert Smith, M.D.


In the diagnosis portion of his report, Dr.  Smith stated:


Disuse atrophy and probably chondromalacia patella following a direct blow to the knee. . . .


My recommendation is six weeks of quadriceps strengthening before he can be  anticipated to return to reasonable function.


Dr. Smith examined Employee on April 6, 1992, and stated, "He is to be tried on physical therapy for a total of six weeks and at the end of that time if he is not improved he should be considered for a repeat arthroscopy. . . ."


As of March 23, 1992, Defendants had reinstated temporary total disability benefits, acknowledging that Employee was not medically stationary.


FINDINGS OF FACT AND CONCLUSIONS OF LAW

AS 23.30.041(d) provides in part:


Within 30 days after the referral by the administrator, the rehabilitation specialist shall perform the eligibility evaluation and issue a report of findings. . . . Within 14 days after receipt of the report from the rehabilitation specialist, the administrator shall notify the parties of the employee's eligibility for reemployment preparation benefits.  Within 10 days after the decision, either party may seek review of the decision by requesting a hearing under AS 23.23.110.  The hearing shall be held within 30 days after it is requested.  The board shall uphold the decision of the administrator except for abuse of discretion on the administrator's part.


AS 23.30.041(e) states:


An employee shall be eligible for benefits under this section upon the employee’s written request and by having a physician predict that the employee will have permanent physical capacities that are less then the physical demands of the employees job as described in the United states Department of Labor's "Selected Characteristics of Occupations Defined in the Dictionary of occupational Titles" for 


(1)the employee's job at the time of injury; or


(2)other jobs that exist in the labor market that the employee has held or  received training for within 10 years before the injury or that the employee has held following the injury for a period long enough to obtain the skills to complete in the labor market, . . . .


In Sheehan v. University of Alaska, 700 P.2d 1295, 1297 (Alaska 1985), the court stated, "This court has explained abuse of discretion as 'issuing a decision which is arbitrary, capricious, manifestly unreasonable, or stems from an improper motive.' [footnote omitted] Tobeluk v. Lind, 589 P.2d 873, 878 (Alaska 1979]."  The court has also stated that abuse of discretion exists only when the court is "left with the definite and firm conviction on the whole record that the trial judge has made a mistake." Brown v. State, 563 P.2d 275, 279 (Alaska 1977).


We have adopted these standards in our review of the RBA’s decisions.  Sullivan v. Gudenau and Co., AWCB Decision No. 89‑0153 (June 16, 1989); Garrett v. Halliburton Services, AWCB Decision No. 89‑0013 (January 20, 1989).


We find the RBA did not abuse his discretion.  Dr. Armbrust predicted Employee would have the capacity to return to work as a cannery worker or wood lathe operator.  Based on this prediction and the rehabilitation specialist's evaluation, the RBA determined Employee ineligible under AS 23.30.041(e).


Clearly there is a difference of opinion between Employee's two treating physicians about the stability of his condition.  However, there is nothing in AS 23.30.041 which requires the RBA to wait until Employee reaches medical stability before deciding whether he is eligible for further benefits.


We find nothing in Dr. Smith’s chart notes which indicates he disagrees with Dr. Armbrust's prediction of Employee's physical capacities.  For example, Dr. Smith did not say that Employee would not be able to return to work as a cannery worker even if he completes six more weeks of physical therapy.  We find the evidence supports the RBA's determination.


We note that there is a possibility that Employee's condition might not improve with physical therapy, or Dr. Smith could disagree with Dr. Armbrust's prediction about Employee's physical capacities.  Under AS 23.30.130(a), we have authority to modify our decision for a change of conditions or a mistake in determination of fact.  AS 23.30.130(a) provides in part:


Upon its own initiative, or upon the application of any party in interest on the ground of a change in conditions, including, for the purposes of AS 23.30.175, a change in residence, or because of a mistake in the determination of a fact, the board may, before one year after the date of the last payment of compensation, whether or not a compensation order has been issued, or before one year after the rejection of a claim, review a compensation case in accordance with the procedure prescribed in respect of claims in AS 23.30.110.  In accordance with AS 23.30.110 the board may issued a new compensation order which terminates, continues, reinstates, increases or decreases the compensation, or award compensation.


Of course, certain conditions must be met to qualify under AS 23.30.130(a) for modification.  The Alaska Supreme Court discussed subsection 130(a) in Interior Paint Company v. Rodgers, 522 P.2d 161, 168 (Alaska 1974).  Quoting from O'Keeffe v. Aerojet General Shipyards, Inc., 404 U.S. 254, 256 (1971), the court stated: "The plain import of this amendment [adding "mistake in a determination of fact" as a ground for review] was to vest a deputy commissioner with broad discretion to correct mistakes of fact whether demonstrated by wholly new evidence, cumulative evidence, or merely further reflection on the evidence initially submitted."  The court went on to say:


The concept of mistake requires careful interpretation.  It is clear that an allegation of mistake should not be allowed to become a backdoor route to retrying a case because one party thinks he can make a better showing on the second attempt."  3 A. Larson, The Law of Workmen's Compensation Section 81.52 at 354.8 (1971).

Id. at 169.


Accordingly, should conditions arise justifying a change of this order, Employee should proceed in a timely manner in accordance with AS 23.30.130(a) to seek modification.


ORDER

Employee's request that we review and reverse the Rehabilitation Benefits Administrator's determination that he is ineligible for further reemployment benefits is denied and dismissed. 


Dated at Anchorage, Alaska this 18th day of June, 1992.



ALASKA WORKERS' COMPENSATION BOARD



 /s/ Rebecca Ostrom


Rebecca Ostrom,



Designated,Chairman



 /s/ Robert W. Nestel


Robert W. Nestel, Member



 /s/ Michael McKenna


Michael McKenna, Member


If compensation is payable under terms of this decision, it is due on the date of issue and penalty of 25 percent will accrue if not paid within 14 days of the due date unless an interlocutory order staying payment is obtained in Superior Court.


APPEAL PROCEDURES

A compensation order may be appealed through proceedings in superior court brought by a party in interest against the Board and all other parties to the proceedings before the Board, as provided in the Rules of Appellate Procedure of the State of Alaska.


A compensation order becomes effective when filed in the office of the Board, and unless proceedings to appeal it are instituted, it becomes final on the 31st day after it is filed.


CERTIFICATION

I hereby certify that the foregoing is a full, true and correct copy of the Decision and Order in the matter of Rafael Valle, employee / applicant; v. Dutch Harbor Seafoods, Ltd., employer; and Wausau Insurance Companies, insurer /defendants; Case No. 9105900; dated and filed in the office of the Alaska Workers' Compensation Board in Anchorage, Alaska, this 18th day of June, 1992.



Charles Davis, Clerk
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