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ALASKA WORKERS' COMPENSATION BOARD

PRIVATE 

P.O. Box 25512







Juneau, Alaska 99802-5512

BETTE BENNETT,
)



)


Employee,
)


  Applicant,
)
DECISION AND ORDER



)


v.
)
AWCB Case No. 8323040



)

CARR-GOTTSTEIN, INC.,
)
AWCB Decision No. 92-0153

(Self-Insured)

)



)
Filed with AWCB Anchorage


Employer,
)
June 19, 1992


  Defendant.
)

________________________________________)


By agreement of the parties, this matter came before us in Anchorage, Alaska for hearing based on the written record and briefs.  Attorney Richard P. Blumberg represented the employee and submitted a timely brief.  Attorneys Patricia L. Zobel and John T. Robertson represented the employer and submitted timely initial and reply briefs.  The matter was ready for decision, and we closed the record, on May 20, 1992 when we next met after receiving the briefs.


The employee injured her back working for the employer in October 1983.  The employer paid the employee temporary total disability compensation and medical benefits.  The employee subsequently filed several applications for adjustment of claim seeking a variety of additional benefits.  As agreed by the parties at a prehearing conference, our inquiry here is restricted to only one aspect of the employee's overall claim.  That question is whether the employee' s claims for a compensation rate adjustment and vocational rehabilitation benefits are barred by AS 23.30.110.


ISSUE

Whether the employee's claims for a compensation rate adjustment and vocational rehabilitation benefits are barred under AS 23.30.110(c).


FINDINGS OF FACT AND CONCLUSIONS OF LAW

At the time of the employee's back injury in October 1983, AS 23.30.110(c) provided in part, "If a claim is controverted by the employer and the employee does not request a hearing for a period of two years following the date of controversion, the claim is denied."  Effective July 1, 1988 that portion of AS 23.30.110 was amended to read, “If the employer controverts a claim on a board‑prescribed controversion notice and the employee does not request a hearing within two years following the filing of the controversion notice, the claim is denied.


In Adams v. Valdez‑Outfitters, AWCB No. 90‑0111 (May 23, 1990) a previous panel addressed many of the questions raised here.  The panel concluded that prior to the 1988 amendment of §110(c) the employer's controversion could be made either on a controversion notice form or by answer to the employee's claim.  Relying in part on Thornton v. North Star Stevedoring, AWCB No. 87‑0127 (June 9, 1987), the panel also concluded that the two‑year period of §110(c), while tolled by a request for hearing, would begin running again if the request or hearing was canceled.  Both Adams and Thornton were affirmed by the Superior Court.
  We agree with those panels' conclusions and their analysis of AS 23.30.110(c).


A review of the briefs filed by the parties reveals that the facts of this claim are essentially undisputed.  The undisputed facts relevant to our determination follow.


1.  The employee sent Workers' Compensation Division staff a letter, dated January 18, 1987, requesting assistance in obtaining a compensation rate adjustment under Ragland v. Morrison‑Knudsen Co.,Inc., 724 P.2d 519 (Alaska 1986).


2.  By letter dated January 26, 1987 our staff explained the criteria for obtaining an adjustment, suggested the employee complete and file an enclosed application for adjustment of claim, and urged the employee to contact her attorney of record.

3.  On February 6, 1987 the employer controverted the employee's Ragland claim on a board‑prescribed controversion notice.


4.  On April 25, 1988 the employee's former attorney filed an application for adjustment of claim seeking a compensation rate adjustment under Ragland.


5.  Also on April 25, 1988 the employee' s former attorney filed a statement of readiness to proceed requesting a prehearing conference.


6.  On May 4, 1988 the employee's former attorney filed an amended application for adjustment of claim which added a claim for medical benefits.


7.  On May 16, 1988 the employer controverted the employee's claims for medical benefits and a Ragland adjustment on a board‑prescribed controversion notice.  The employer also controverted the employee's entitlement to receive vocational rehabilitation benefits.


8.  Our staff held a prehearing conference on May 19, 1988.  A representative of the employee appeared but no one appeared for the employer.  The conference notes indicate the employee sought (among other things) a Ragland adjustment and a vocational rehabilitation benefits eligibility determination.  A hearing was scheduled for September 16, 1988.


9. On August 26, 1988 the parties filed a stipulation to continue the September 16, 1988 hearing in order to complete discovery and attempt settlement. 


10.  On February 23, 1989 the employee's current attorney filed an application for adjustment of claim which sought, among other things, vocational rehabilitation benefits.


11.  On March 8, 1989 the employer answered the application of February 23, 1989 denying the employee's entitlement to vocational rehabilitation benefits.


12.  On January 17, 1990 the employee' s attorney filed an affidavit of readiness for hearing on the issues contained in the February 23, 1989 application for adjustment of claim.


13.  On January 30, 1990 the employer filed an objection to the January 17, 1990 affidavit of readiness for hearing.


14.  On February 6, 1990 the employee's attorney filed a second affidavit of readiness for hearing on the issues contained in the February 23, 1989 application.


15.  On February 9, 1990 our staff sent the parties notice of a preheating conference scheduled for February 26, 1990. 


16. On February 21, 1990 the employee's attorney filed an amended application for adjustment adding a claim for a Ragland compensation rate adjustment to the February 23, 1989 application for adjustment of the vocational rehabilitation benefits claim.


17.  At the February 26, 1990 prehearing conference the employee's attorney argued she was not prepared to proceed to hearing.  All affidavits were rendered inoperative and the employee's attorney was to file a new affidavit when discovery was  completed.


18. On February 5, 1992 the employee's attorney filed an application for adjustment seeking vocational rehabilitation benefits and a Ragland compensation rate adjustment.


19.  Also on February 5, 1992 the employee' s attorney filed an affidavit of readiness for hearing on the applications of February 23, 1989 and February 21, 1990.


The Ragland claim.


Based on the above, we find that the employee first asserted a claim for a compensation rate adjustment under Ragland on April 25, 1988 when her former attorney filed an application for adjustment of claim listing that benefit. Summers v. Korobkin Construction, 814 P.2d 1369, 1371 (Alaska 1991).  We find the employer controverted that claim, on a board‑prescribed form, on May 16, 1988.


We find the employee requested a hearing at the prehearing conference of May 19, 1988 and a hearing was scheduled for September 16, 1988.  We find that request tolled the two‑year period under §110(c) until the parties stipulated to continue the hearing indefinitely, to explore settlement, on August 26, 1988.  We conclude that at that time the request for hearing was withdrawn and no longer operative.


We find the employee did not request a hearing on the Ragland claim again until February 5, 1992.  While the employee's attorney filed affidavits of readiness for hearing on January 17, 1990 and February 6, 1990, they requested hearings on the February 23, 1989 application which did not address the Ragland claim.  In addition, the affidavits were rendered inoperative on February 26, 1990 after the employee's attorney stated she was not ready for hearing.  We find that the employee's attorneys did not request a hearing on the Ragland claim from August 26, 1988 until February 5, 1991, a period far in excess of two years.  We conclude, on that basis, that the employee's Ragland claim is denied by operation of AS 23.30.110(c).


The claim for vocational rehabilitation benefits.


Based on the undisputed facts, we find the employee first claimed vocational rehabilitation benefits in the amended application for adjustment filed February 23, 1989.  The employer controverted that claim in its answer to the application filed March 8, 1989.  We find the employee' s attorney filed an affidavit of readiness for hearing on January 17 and February 6, 1990.  However, those affidavits were rendered inoperative after the February 26, 1990 prehearing conference at which the employee's attorney stated she was not ready to proceed to hearing on the claim. Thereafter, no hearing was requested until February 5, 1992.


We share the employer's concern over the filing of an affidavit of readiness for hearing, swearing that discovery is complete, at a time three weeks before the employee's attorney stated discovery was not complete and a hearing could not be scheduled.  However, we do not resolve the question whether such an affidavit can properly be considered to toll §110(c) or whether it should be treated as void.


We conclude, instead, that the time between the controversion of the employee's claim for vocational rehabilitation benefits and the filing of the initial affidavit of readiness for hearing ultimately rendered inoperative (approximately 10 months) should be added to the period between the affidavit's being rendered inoperative and the next filing of an affidavit of readiness for hearing.  Adding that period of three weeks less than two years (February 26, 1990 to February 5, 1992) to the previous ten months, we find the employee did not request a hearing again until over two years and nine months after the controversion.  On that basis we conclude that the employee's claim for vocational rehabilitation benefits is denied by operation of AS 23.30.110(c).


ORDER

The employee's claims for a compensation rate adjustment and vocational rehabilitation benefits are denied under AS 23.30.110(c).


Dated at Anchorage, Alaska this 19th day of June, 1992.



ALASKA WORKERS' COMPENSATION BOARD



 /s/ Paul F. Lisankie


Paul F.Lisankie, Esq.



Designated Chairman



 /s/ Robert W. Nestel


Robert W. Nestel, Member



 /s/ Michael A. McKenna


Michael A.McKenna, Member


If compensation is payable under terms of this decision, it is due on the date of issue and penalty of 20 percent will accrue if not paid within 14 days of the due date unless an interlocutory order staying payment is obtained in Superior Court.


APPEAL PROCEDURES

A compensation order may be appealed through proceedings in Superior Court brought by a party in interest against the Board and all other parties to the proceedings before the Board, as provided in the Rules of Appellate Procedure of the State of Alaska.


A compensation order becomes effective when filed in the office of the Board, and unless proceedings to appeal it are instituted, it becomes final on the 31st day after it is filed.


CERTIFICATION

I hereby certify that the foregoing is a full, true and correct copy of the Decision and Order in the matter of Bette Bennett, employee / applicant; v. Carr‑Gottstein, Inc., employer, self‑insured, / defendant; Case No.8323040; dated and filed in the office of the Alaska Workers' Compensation Board in Anchorage, Alaska, this 19th day of June, 1992.



Charles Davis, Clerk
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Adams, 3 AN�90�5336 CI (July 17, 1991); Thornton, 3 AN 876512 (April 21, 1988).


    �In Ragland, the Court held that under certain circumstances the computation of an injured employee's compensation rate should include the value of fringe benefits.


    �Because the employee had not yet filed a claim at the time of the employer's February 6, 1987 controversion, we conclude that the provisions of §110(c) were not triggered by that filing.







