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ALASKA WORKERS' COMPENSATION BOARD

PRIVATE 

P.O. Box 25512







Juneau, Alaska 99802-5512

JOHN M. SPEER,
)



)


Employee,
)


   Applicant,
)
DECISION AND ORDER



)


v.
)
AWCB Case No. 8616369



)

KATCH CANNING COMPANY,
)
AWCB Decision No. 92-0157



)


Employer,
)
Filed with AWCB Anchorage



)
June 22, 1992


and
)



)

CONTINENTAL INSURANCE COMPANY,
)



)


Insurer,
)


  Defendants.
)

________________________________________)


Employee's claim for reimbursement of medical expenses plus interest on these medical expenses, an award of an orthopedic examination, attorney fees and legal costs was heard at Anchorage, Alaska on June 3, 1992.  Employee, who is represented by attorney William Soule, participated telephonically.  Defendants were represented by attorney Timothy McKeever.  The record was complete at the conclusion of the hearing, and the claim was ready for our decision.


SUMMARY OF THE EVIDENCE AND ARGUMENTS

It is undisputed that Employee was injured in the course and scope of his employment on August 8, 1986.  He testified he was carrying a box of fish, weighing between 50 and 75 pounds, down a wet ramp.  He slipped and fell on his back with the box of fish landing on his chest.


He timely filed a notice of injury.  He testified he was treated at the hospital. our record does not contain a copy of the hospital report.  We do have a report by John Heston, D.C., dated September 16, 1986, stating he treated Employee on August 8, 1986.  Dr. Heston's report indicates Employee told him he was carrying a box of fish weighing 50 to 60 pounds when he fell.  Dr. Heston diagnosed a possible compression fracture in the mid‑thoracic spine and a sprain/strain.  Dr. Heston indicated Employee was unable to work.


Employee saw Paul Eneboe, M.D., on August 19, 1986.  He indicated Employee would be unable to work for six to eight weeks.  Dr. Eneboe reviewed x‑rays and diagnosed a possible compression fracture. (Eneboe August 26, 1986 Physician's Report).


Employee testified he moved to Arizona and began seeing Jon Zoltan, M.D.  A bone scan was performed on October 9, 1986, and read by Austin Sandrock, M.D., upon referral by Dr. Zoltan.  Dr. Sandrock's impression was that the bone scan was normal.  Thoracic spine x‑rays were also read on October 9, 1986 as normal with no evidence of fracture or bone destruction.  Dr. Sandrock did indicate there was a minimal osteophyte formation at the T1O, T11, and T12 area.


Employee testified he was referred to John Rhodes, a physical therapist, by Dr. Zoltan.  We also have a report from Robert Bright, D.C., who first treated Employee on September 22, 1986.  The portion of the physician's report that was completed by Employee indicates he was hurt when he slipped and a 60‑pound box hit him in the chest.  Dr. Bright found "subluxated 7th and 8th thoracic with radiculitis and neuritis to the para thoracic muscles."  He indicated it was undetermined if Employee would have a permanent impairment, but he did state he expected him to have exacerbations due to the severity of the injury.  He felt Employee was able to do only light work. (Bright November 30, 1986 Physician's Report).


Defendants accepted Employee's injury as compensable, and began paying temporary total disability (TTD) benefits for disability beginning on August 19, 1986. (September 2, 1986 Compensation Report).  Defendants terminated TTD benefits on November 23, 1986, indicating Employee had been authorized by his doctor to return to work. (December 9, 1986 Compensation Report)


Employee testified he continued to see Dr. Zoltan until March 2, 1987.  He testified Dr. Zoltan told him at that time that he was likely to have problems in the future.  Employee testified that his symptoms have never completely gone away.  He has continued to have pain and numbness.


Employee testified he returned to work in about March 1987.  In September 1987 Employee consulted Leo McFarland, D.C.  Employee completed a patient registration form dated September 11,1987, indicating he had headaches and low back and mid‑back pain.  Employee returned in April 1988 and completed a form indicating he hurt himself exercising at home.  It appears he continued to be treated through early 1989.  There is little in the way of notes or records by Dr. McFarland, although there is one form in which he stated Employee suffered a cervical strain.


Employee testified that in about November 1989 he awoke one night with sharp stabbing pain in the same area as his 1986 injury.  He testified he had not done anything unusual at work or at home to bring on the pain.  He testified he went to see Dr. Zoltan the next day.  On cross‑examination, Defendants asked Employee if Dr. Zoltan's chart note of November 22, 1989, was in error because it said that he had noted the pain three to four weeks before coming to see Dr. Zoltan.  Employee acknowledged he had testified incorrectly, and the chart note was accurate.


Employee testified he paid for Dr. Zoltan's services which included physical therapy and injections.  He testified he paid $98.90, and Defendants have not reimbursed him for these charges.  Employee also testified that during 1990 and than early part of 1991 when he could afford to see a chiropractor he was be treated by Thomas LaBrot, D.C., and a chiropractor whose last name is Heslip.  He testified he sought treatment for the same area of his back that was injured in 1986.  He received heat treatments, message, adjustments, and exercise instructions.  He testified he submitted to x‑rays.  He testified the chiropractic treatments helped at times, but he has always continued to feel pain, pressure and tingling in the same area of his back which was injured in 1986.  He testified he paid Dr. LaBrot $753.56, and he paid Dr. Heslip $303.00.


On cross‑examination, Employee was questioned about his previous injuries.  He testified he hurt his low back in about 1980 and was treated for about two years by a chiropractor.  In 1984 he was involved in an automobile accident in which he was rear‑ended.  He testified he didn't have a lot of mid‑back pain as a result of that accident.  He was treated for about two and one‑half years.  He testified he had another incident in 1984 when he was carrying a 25‑pound bag and turned sideways; he hurt his low back.


Employee testified he was involved in another on‑the‑job injury in May 1991.  He testified he hurt his low back carrying luggage.  Employee testified he did not remember any real increase in his mid‑back pain after the 1991 injury.


He was asked about his physical activities after the 1986 injury and before the 1991 injury.  He testified since his 1986 injury he had not been very active.


In connection with the 1991 injury, Employee was evaluated by Dianne Budd, N.D., in July 1991.  She reported in her July 18, 1991, report that Employee had a low back injury.  She noted that he had been extremely active before his 1991 injury; for instance he cross‑county skied, performed heavy yard work, and played softball.  Dr. Budd's report described the injury to his mid‑back as occurring when a 75‑pound box hit him on the chest when he fell down a ramp.  She noted he was told he had fractured vertebrae, but these were not seen on x‑rays taken by Dr. Zoltan.  She stated:


Dr. Zolten [sic] released Mr. Speer to return to work after one month.  He continued to have numbness and tingling in his back which has not resolved.


One and a half years later he had the onset of excruciating, stabbing pain; however, there was no compensation or settlement made.  Mr. Speer states he still has sharp pain at the T7 or T8 level, especially with coughing or straining. . . . He has had this on a daily basis since 1987. . . . He states that since the accident in May of 1991 this pain has worsened.


Dr. Budd deterred to orthopedic surgeons for treatment recommendations, permanent disability, and other matters.


Employee testified he was taking pain medication when seeing Dr. Budd and may have incorrectly stated his complaints to her.  He admitted he played golf and that he tried to keep active, but he did not see himself as being very physically active.


Employee was later evaluated by Chester Wong, M.D., a physical medicine and rehabilitation specialist.  Dr. Wong stated in his September 10, 1991, report that Employee hurt his T7 and T8 vertebra when he was carrying a 75‑pound box which landed on top of him when he fell.  "For this injury he has been treated by chiropractors which have been able to relieve much of his discomfort and pain."


Dr. Wong's range of motion studies of the cervical spine found reduced left and right flexion and rotation.  He noted pain, muscle spasm and tenderness bilaterally in the mid‑thoracic area.  His diagnostic impression was that Employee had healed T7 and T8 fractures, but the 1991 injury reaggravated his mid‑back condition.  Dr. Wong apportioned 35% of Employee's thoracic spine problem to his pre‑existing injury.  Regarding future care, he discussed only the low back surgery, and the need for physical therapy.


Employee testified that he saw Dr. Wong for only one‑half hour.  He wasn't sure how Dr. Wong got the impression the 1991 injury aggravated his mid‑back problem.


Employee was also evaluated by Richard Kjelson, Ph.D., a licensed psychologist. in his October 18, 1991 report Dr. Kjelson said, "He stated that his mid‑back pain remains from the previous injury, and has been worsened by his current injury."


Employee also saw Michele Linden, Ed.D., a licensed psychologist.  Employee reportedly told her that before his 1991 injury he "was very active.  He enjoyed golf, hiking, movies, theater, dancing and enjoyed sexual relations on a normal basis.  Since the injury, he can no longer perform any of these activities nor sit through movies and theater."  She states he told her he hurt his mid‑back in 1986 when a 75‑pound box fell on him.  She stated in her report that Employee told her he recovered completely from the 1986 injury. (Linden December 11, 1991 report).  Employee testified he did not recall telling Dr. Linden that he had recovered completely from the 1986 injury.


Employee seeks reimbursement of the medical bills he paid for treatment by Drs.  Zoltan, LeBrot, and Heslip.  Defendants objected to our consideration of these doctors' reports and billings unless they had an opportunity to cross‑examine the doctors.  In addition, Employee seek interest on the medical bills he paid, legal costs and attorney's fees.  Defendants objected to several of the legal services provided by Employee's attorney because they relate to issues which he did not pursue before us.  Employee had sought permanent partial disability benefits, but dropped that claim once his attorney obtained his post‑injury earning records.


Defendants contend they should not have to pay Soule's charges for writing to Dr. LeBrot several times to obtain copies of his records.  They argued they should not have to pay for another letter that Soule had to write to forward a copy of a resume that he had omitted from a previous letter.  There were several other entries relating to letters or summaries which Defendants contend they never received.  Soule produced copies of these documents with proof of service.


Defendants contend they should not have to pay for Soule's time to review the medical summary prepared by his paralegal.  Soule testified the paralegal does not charge for the time to prepare the medical summary, and he only charges once for reviewing the medical records ‑‑ which he does at the time he reviews the medical summary.


Defendants objected to the cost request for 11 long‑distance phone calls.  Defendants contend because there was no concurrent entry of attorney time, the calls must not be related to this claim.  Soule testified he may have made calls and forgotten to bill his time for the calls, or that his secretary made the calls and she would not be billing for her time.


Defendants objected to various charges for copies of doctors' reports which do not relate to the mid‑back injury.  Soule testified he obtains all medical records because sometimes a compensable condition is discussed during the treatment of a noncompensable condition.  He also stated that until he gets the records, he has no way of knowing for sure that they do not relate.  He provides these records to Defendants and files them with the us just in case they relate so as to comply with AS 23.30.095.


Defendants objected to the 15 cents per page charge for copying documents.  Our regulations permit only 10 cents a page, unless a different amount is justified.  Soule testified he does not have a copying machine in his office.  His staff goes to Kinko Copies which charges 6 cents a page, but he increases the charge to 15 cents a page to cover mileage and time out of the office.


Regarding his fee in general, Soule argued that a fully compensatory fee should be awarded.  He noted there is a limited number of attorneys who represent compensation claimants.  He argued that unless he is adequately compensated for representing someone to collect a small medical bill, there is little incentive to represent a claimant on this issue.  Since he has plenty of business, he might as well reject people with small claims and represent only those claims where he is assured a large fee.  The result will be to put claimants at a disadvantage since they won't be able to obtain representation when the amount awarded is likely to be minimal.


FINDINGS OF FACT AND CONCLUSIONS OF LAW
I.  ADMISSIBLE EVIDENCE


8 AAC 45.120(h) provides:


If a request [for cross‑examination of the author of a document] is filed in accordance with (f) of this section, an opportunity for cross‑examination will be provided unless the request is withdrawn or the board determines that, under a hearsay exception of the Alaska Rules of Evidence, the document is admissible.


Defendants objected to us considering the reports and billings of Dr. Zoltan, Dr. Heslip, Dr. LaBrot, and Jon Rhodes unless they were given an opportunity to cross‑examine the authors of these records.  Employee contended the records should be admitted under 8 AAC 45.052, 8 AAC 45.120(h), and the business records exception in the Alaska Rules of Evidence, Rule 803 (6).  Alternately, he argued they were an admission of a party and should be admitted under that exception.


Defendants argued that even if the records were admissible under the business records exception, Employee did not qualify them in accordance with Rule 803(6) so they should not be admitted.  Although the records custodians testified that they had forwarded all the copies of Employee's medical records, the other elements required by Rule 803(6) had not been testified to.


Evidence Rule 803 provides in part:


The following are not excluded by the hearsay rule, even though the declarant is available as a witness:


(6)  Business Records: A memorandum, report, record, or data compilation, in any form, of acts, events, conditions, opinions, or diagnosis, made at or near the time by, or from information transmitted by, a person with knowledge acquired of a regularly conducted business activity, and if it was the regular practice of that business activity to make and keep the memorandum, report, record, or data compilation, all as shown by the testimony of the custodian or other qualified witness, unless the source of information of the method or circumstances of preparation indicate lack of trustworthiness. . . . (Emphasis added).


We agree with Defendants that Employee did not have the records custodians testify to all of the elements required by Evidence Rule 803 (6) in order for the documents to be admitted under the business records exception.  We also agree with Defendants that the reports objected to do not qualify as an admission by a party so as to become admissible.


Employee also argued that Defendants have had these documents for a long time, and have had plenty of time to investigate the doctors' opinions.  This argument has already been rejected our Supreme Court.  Commercial Union Companies v. Smallwood, 550 P.2d 1261 (Alaska 1976); Commercial Union Insurance Group v. Schoen, 519 P2.d 819 (Alaska 1974).


We conclude we must exclude from our consideration the documents to which Defendants objected.

II.  EMPLOYEE'S CREDIBILITY


Defendants argued Employee was not a credible witness.  They pointed to Employee's inconsistent statements to doctors about the weight of the box.  While the weight of the box has increased from an 60 pounds in 1986 to 75 pounds in 1991, we do not find this exaggeration damaging to Employee's credibility.  Regardless of whether the box weighed 60 or 75 pounds, we find its weight was substantial.  It could clearly cause a substantial injury at 60 pounds.  There is no evidence that Employee ever knew precisely what the box weighed.  We do not find it unusual with the passage of five years that Employee remembered the box as weighing 75 pounds instead of his initial estimate of 60 pounds.


Defendants also contended Employee's testimony about his level of physical activity before and after the 1991 injury is inconsistent.  We find Employee probably exaggerated his level of physical activity before the 1991 injury in the belief it would improve his 1991 claim.


Of course, to establish the preliminary link to attach the presumption of compensability, we "need not concern [ourselves] with the witnesses' credibility." Resler v. Universal Services, Inc.., 778 P.2d 1146 (Alaska 1989).  Although Employee's exaggerations cause us to give less weight to some of his testimony, we do not find these exaggerations rise to the level of testifying falsely in an effort to obtain a benefit.  AS 23.30.250.  With the exception of Dr. Linden, Employee consistently told the physicians who saw him in 1991 that his 1986 injury continued to trouble him until his 1991 injury.  Even if he exaggerated the effects of the 1991 injury, we find his testimony consistent about the continuing symptoms after 1986.  We do not elect to disregard his otherwise uncontradicted testimony.  AS 23.30.122; Kessick v. Alyeska Pipeline Service Co., 617 P.2d 755, 757 n.4 (Alaska 1980).

III.  PRESUMPTION OF COMPENSABILITY AND PAST MEDICAL CARE


AS 23.30.120(a) provides in part: "In a proceeding for the enforcement of a claim for compensation under this chapter it is presumed, in the absence of substantial evidence to the contrary, that (1) the claim comes within the provisions of the chapter.  In Municipality of Anchorage v. Carter, 818 P.2d 661 (Alaska 1991) the Alaska Supreme Court stated:


Consistent with AS 23.30.120(a) and cases construing its language, . . . an injured employee may raise the presumption that a claim for continuing treatment or care comes within the provisions of AS 23.30.095(a), and that in the absence of substantial evidence to the contrary this presumption will satisfy the employee's burden of proof as to whether continued treatment or care is medically indicated.


In Burgess Co. v. Smallwood, 623 P.2d 313, 316 (Alaska 1981), (Smallwood II), the Alaska Supreme Court held the employee must establish a preliminary link between the injury and the employment for the presumption to attach.  "[I]n claims 'based on highly technical medical considerations,' medical evidence is often necessary in order to make that connection." Smallwood II, 623 P. 2d at 316.  "Two factors determine whether expert medical evidence is necessary in a given cases the probative value of the available lay evidence and the complexity of medical facts involved."  Veco.  Inc. v. Wolfer, 693 P.2d 865, 871 (Alaska 1985).  Also, we are not to concern ourselves with the witness' credibility in determining whether the preliminary link was made.  Resler, 778 P.2d at 1150.


Once the employee makes a prima facie case of work relatedness the presumption of compensability attaches and shifts the burden of production to the employer.  Wolfer, at 870. “The

presumption will drop out if an employer adduces 'such relevant evidence as a reasonable mind might accept as adequate to support a conclusion' that continued care is either not indicated, or not indicated as the employee contends.  Carter, 818 P.2d at 665.  In Grainger V. Alaska Workers' Compensation Bd., 805 P.2d 976, 977 (Alaska 1991), the Court explained two possible ways to overcome the presumption:  (1) produce substantial evidence which provides an alternative explanation which, if accepted, would exclude work related factors as a substantial cause of the disability; or (2) directly eliminate any reasonable possibility that the employment was a factor in the disability.


The same standards used to determine whether medical evidence is necessary to establish the preliminary link apply to determining whether medical evidence is necessary to overcome the presumption. Wolfer, 693 P.2d at 871.  "Since the presumption shifts only the burden of production and not the burden of persuasion, the evidence tending to rebut the presumption should be examined by itself."  Id. at 869.  If the employer produces substantial evidence that the injury was not work‑related, the presumption drops out, and the employee must prove all elements of his case by a preponderance of the evidence.  Id. at 870.


Finally, the Board retains discretion not to award continued care or treatment or to authorize care or treatment different from that specifically requested based on the requirements demonstrated either by the employee's raised and unrebutted presumption, or by the preponderance of the evidence, as further informed in each case by the "Board's experience, judgment, observations, unique or peculiar facts of the case, and inferences drawn from all of the above."

Carter, 818 P.2d at 661, (quoting Kodiak Oilfield Haulers, 777 P.2d 1145, 1151 (Alaska 1989)).


A longstanding principle that must be included in our analysis is that inconclusive or doubtful medical testimony must be resolved in the employee's favor. Land & Marine Rental Co. v. Rawls, 686 P. 2d 1187, 1190 (Alaska 1984); Kessick, 617 P. 2d at 758; Miller v. ITT Services, 577 P.2d 1044, 1049 (Alaska 1978); Beauchamp v. Employers Liability Assurance Co., 477 P.2d 933, 996‑7 (Alaska 1970).


We find Employee raised the presumption that his 1986 injury continued to cause him problems in 1989 and later.  First, we have his testimony that he suffered symptoms in the same area of his back injured in 1986, and he sought treatment for these symptoms. second, he consistently told doctors that his 1986 injury continued to be a problem through 1991 when he began seeing doctors for his 1991 injury.  Third, we have Dr. Wong's findings of continued problems from the 1986 injury, and his opinion that 35 percent of the problems Employee experienced after his 1991 injury were the result of the 1986 injury.


Next we consider Defendants' evidence overcoming the presumption.  We find they failed to produce substantial evidence to rebut the presumption until the 1991 injury.  We consider Dr. McFarland's reports in early 1988 that Employee suffered a cervical strain from swimming.  Although Employee also complained of mid‑back pain, we have no evidence that the swimming was the cause of midback pain at that time or later.  We have no reports in evidence from the doctors who treated Employee's mid‑back symptoms from 1989 through the date of Employee's 1991 injury.  There is no evidence that his 1989 symptoms were caused by another injury or condition.  Accordingly, we find Employee continued to enjoy the benefit of the presumption of compensability until the 1991 injury, when We have reports indicating his 1986 condition was aggravated by the 1991 incident.


Based on Employee's testimony that the care he received from Drs.  Zoltan, Heslip, and LaBrot helped his condition, although not totally alleviating it, we can award medical benefits under AS 23.30.095 (a).  Carter, 818 P.2d at 665.  Given the charges Employee paid, we find the amount of care Employee received during the years 1989 through 1991 was reasonable and was not excessive.


Defendants admitted that they had received the billings and medical reports from Drs.  Zoltan, Heslip, and LaBrot from Employee.  However, they contend that under 8 AAC 45.082(d) payment is not due because the reports and billings are not in evidence before us.  However, all that is required under 8 AAC 45.082(d) is the employer's receipt of the billings and report forms.  It is not necessary that we have the reports and billings.


We found the presumption was not rebutted, and we found the treatment Employee received from 1989 through 1991 was appropriate.  We have Employee's uncontradicted testimony
 that he paid Dr. Zoltan $98.90, Dr. Heslip $303.00, and Dr. LaBrot $753.56, for a total of $1,155.46.  We will order Defendants to reimburse him this amount.  He is also entitled to interest on this reimbursement.

IV.  REQUEST FOR AN ORTHOPEDIC EXAMINATION


Employee sought an award of further medical care.  He would like a full evaluation by an orthopedic physician and approval of testing such as CT Scan or MRI.  As indicated above, we found there was evidence that Employee's 1991 injury aggravated his preexisting conditions We found Dr. Linden had reported that by December 1991 Employee was completely recovered from his 1986 injury.  We find the presumption of compensability was overcome.  We conclude Employee must prove his need for the additional medical care by the preponderance of the evidence.


We find we have no medical evidence indicating the need for further examinations.  There was no indication in the medical records that are in evidence from Employee's treatment during 1986 and 1987 that further extensive examinations or tests were needed.  Dr. Bright indicated Employee might experience recurrences of his symptoms and might need treatment in the future, but he did not recommend further tests or an orthopedic examination.  Dr. Wong examined Employee's mid‑back condition, found it was aggravated by his 1991 injury, but did not suggest further care or treatment of the mid back.  Dr. Wong's recommendation for further care was for the low back, not the mid‑back.  Accordingly, we will deny Employee's request for an orthopedic examination and testing.

V.  ATTORNEY'S FEES AND LEGAL COSTS


AS 23.30.145(b) provides in pertinent part:


If an employer fails to file timely notice of controversy or fails to pay compensation or medical and related benefits within 15 days after it becomes due or otherwise resists the payment of compensation or medical and related benefits and if the claimant has employed an attorney in the successful prosecution of his claim, the board shall make an award to reimburse the claimant for his costs in the proceedings, including a reasonable attorney fees.  The award is in addition to the compensation or medical and related benefits ordered.


Employee seeks an award of attorney fees under subsection 145(b) for the medical benefits obtained.  We find Defendants resisted paying medical benefits, and we can award a fee under subsection 145 (b) . Alaska Interstate v. Houston, 586 P.2d 618, 620 (Alaska 1978).


Subsection 145 (b) requires that the fee awarded be reasonable. our regulation 8 AAC 45.180(d) requires that a fee awarded under subsection 145(b) be reasonably commensurate with the work performed. It also requires that we consider the nature, length, and complexity of the services performed, as well as the amount of benefits involved. In addition we are mindful of the Alaska Supreme Court's repeated admonition that AS 23.30.145 is to be interpreted in light of its purpose to ensure that injured workers have competent counsel.  In Wise Mechanical Contractors v. Bignell, 718 P.2d 971, 973 (Alaska 1986), we reiterated that "in workers' compensation cases the objective is to make attorney fee awards both fully compensatory and reasonable so that competent counsel will be available to furnish legal services to injured workers." (citations omitted; emphasis added). In Wise, we held that a "full fee" is not necessarily limited to an hourly fee if a fee calculated at an hourly rate would not reflect the amount of work expended.  Id.


Applying this analysis to the present case, the superior court erred in not awarding attorney's fees with respect to Cortay's attorney's work on the prevailing medical issues at his actual rate of $110 per hour.  Awarding fees at half a lawyer's actual rate is inconsistent with the purpose of awarding full attorney's fees in the Workers’ Compensation scheme.  If lawyers could only expect 50% compensation on issues on which they prevail, they will be less likely to take injured workers' claims in the first place.


We consider Defendants' objections to Employee's attorney fee affidavit.  We deduct .25 hours for a duplicate entry on November 8, 1990.  We deduct .1 hours for the December 11, 1990, letter to McKeever enclosing tax returns; that letter went to the issue of Employee's permanent partial disability claim which he dropped.  We consider the remaining objections and award the time sought.  In view of Soule's review of the medical records at the time the medical summary is prepared, we find the time charged to review medical records is reasonable.  We find the remaining charges commensurate with the nature, length and complexity of the case.  Although the amount awarded to Employee is modest, in view of the court's repeated admonitions, we find the attorney's charges reasonable.


We deduct a total of .35 hours or the sum of $43.75. We add a total of 3.5 hours for attending the hearing on June 3, 1992.  Accordingly, we award attorney's fees of $3,493.75.


Regarding Defendants, objections to the legal costs, we accept Soule’s explanations regarding the phone call charges and agree with his argument regarding the charges for obtaining copies of medical records which predated the claim and appeared to be unrelated.


We agree with Defendants that the charges for photocopies should be limited to 10 cents per page in accordance with our regulation 8 AAC 45.180(f) (15).  Soule arbitrarily added nine cents per page to Kinko's charges for his staff's time.  We have no evidence that the nine cents a page relates to the actual costs of his staff's time away from the office, or is comparable to the amount charged by a copying service that provides pick‑up and delivery services.  Accordingly, we award $77.70 for photocopies.


ORDER

1. Defendants shall reimburse Employee $1,155.46 for medical expenses, and pay interest at the annual rate of 10.5 percent on the medical expenses comprising the $1,155.46 awarded.


2. Employee's request for a full orthopedic examination and additional medical tests is denied and dismissed.


3. Defendants shall pay Employee's attorney's fees of $3,493.75, and legal costs of $394.21.


Dated at Anchorage, Alaska this 22nd day of June, 1992.



ALASKA WORKERS' COMPENSATION BOARD



 /s/ Rebecca Ostrom 


Rebecca Ostrom, 



Designated Chairman



 /s/ Robert W. Nestel 


Robert W. Nestel, Member
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If compensation is payable under terms of this decision, it is due on the date of issue and penalty of 25 percent will accrue if not paid within 14 days of the due date unless an interlocutory order staying payment is obtained in superior Court.


APPEAL PROCEDURES

A compensation order may be appealed through proceedings in Superior court brought by a party in interest against the Board and all other parties to the proceedings before the Board, as provided in the Rules of Appellate Procedure of the State of Alaska.


A compensation order becomes effective when filed in the office of the Board, and unless proceedings to appeal it are instituted, it becomes final on the 31st day after it is filed.


CERTIFICATION

I hereby certify that the foregoing is a full, true and correct copy of the Decision and Order in the matter of John M. Speer, employee/applicant; v. Katch Canning Company, employer; and

Continental Insurance company, insurer/defendants; Case No. 8616369; dated and filed in the office of the Alaska Workers’ Compensation Board in Anchorage, Alaska, this 22nd day of June, 1992.



Clerk
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    �There appears to be adequate reason not to doubt the trustworthiness of Employee's testimony.  Not only was Employee's testimony under oath and subject to perjury charges, but Employee could face other criminal charges under AS 23.30.250 if he made a wilfully false or misleading statement for the purpose of obtaining a benefit.







