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ALASKA WORKERS' COMPENSATION BOARD

PRIVATE 

P.O. Box 25512







Juneau, Alaska 99802-5512

DANNY HUSTON,
)



)


Employee,
)


  Applicant,
)
DECISION AND ORDER



)


v.
)
AWCB Case Nos.
8520993



)

8401110

COHO ELECTRIC,
)



)
AWCB Decision No. 92-0160


Employer,
)



)
Filed with AWCB Anchorage


and
)
June 26, 1992



)

ALASKA INSURANCE GUARANTY
)

ASSOC,. as SUCCESSOR TO ROCKWOOD
)

INSURANCE COMPANY, its Workers'
)

Compensation carrier, in liquidation,
)



)


and
)



)

ARGONAUT INSURANCE COMPANY,
)



)


Insurer,
)


  Defendants.
)

                                                                                  )


We met to hear this claim as scheduled on June 19, 1992.  Attorney Chancy Croft represented the employee until June 12, 1992; the employee appeared at the hearing to represent himself.  Attorney Peter Crosby represented the defendant employer and the Alaska Insurance Guaranty Association; and attorney Deirdre Ford represented the defendant employer and Argonaut Insurance Company.


ISSUE

Shall we grant a continuance of this hearing in accord with the terms proposed by the parties?


SUMMARY OF THE EVIDENCE

The employee, a journeyman wireman, injured his lower back loading a van for the employer on January 20, 1984.  He received chiropractic care from Kenneth Ketz, D.C., who restricted him from work for about a month.  The employee has continuously received treatment from a series of chiropractors, and has undergone evaluation by several medical doctors.  ACT scan performed at the Anchorage Imaging Center on April 11, 1985 revealed a small herniation at L5‑S1.


The employee continued his work as a electrician and suffered a muscle strain in his upper back on September 2, 1985 while pulling wire off a spool in Ketchikan, Alaska.  He again sought chiropractic treatment; and Dale Lother, D.C., released him to his work once again on October 14, 1985.  The employee returned to his profession, working when work was available, but being cautious about his back.


At the employer's request the employee was examined at Alaska Independent Medical, Inc., by Samuel Schurig, M.D., Kenneth Pervier, M.D., and Michael Newman, M.D. In their report of December 2, 1987 these doctors diagnosed thoracic and lumbar strain, degenerative changes in the spine, and a small herniation at L5‑S1.  They felt the presenting symptoms resulted from the September 1985 aggravation of the 1984 injury.  They felt he could continue his work as an electrician, and that limited chiropractic care might be helpful.


In a letter dated March 25, 1992 his present treating physician, Mark Barber, D.C., restricted him from work as an electrician.  He recommended sedentary work.  The employee is now working as a electrical designer.


The employee contends that he is entitled to unscheduled permanent partial disability (P.P.D.) benefits based on the substantial difference between his former earning capacity as a journeyman electrician and his potential earnings as an electrical designer.  He requests vocational rehabilitation benefits to bring him as chose to suitable gainful employment as is possible.  He also requests medical benefits, attorney fees, and reasonable legal costs.


The employer contends the record has no evidence of time loss or lost earning capacity.  It points out that the employee's treating physicians released him to return to his work in 1985, 1986, and 1987 and argues that neither PPD benefits nor vocational rehabilitation are due.  The two insurers dispute liability for medical benefits under the last injurious exposure rule.


The employer also contends that the claim is barred under the statute of limitations at AS 23.30.110(c) because the employee failed to request a hearing for two years following the employer's controversions.  The employee filed an Affidavit of Readiness for Hearing on November 14, 1988.  The employer filed an opposition to the Affidavit of November 15, 1988, citing several reasons why the hearing should not be allowed to proceed.  It controverted the employee's claim on December 28, 1988 and again on June 12, 1989.  The employee filed another Affidavit of Readiness for Hearing on February 11, 1992.


On June 12, 1992 the employee's counsel, chancy Croft, Esq., filed a withdrawal from representing the employee.  On the same day the employee file a Motion for Continuance under our regulations at 8 AAC 45.074 in order to seek new counsel.  The insurers raised objection to the request when we met to hear the case, because they were prepared to proceed.  They requested that if we granted a continuance, we would void the employee's Affidavit of Readiness.  The employee requested that the affidavit be preserved.


FINDINGS OF FACT AND CONCLUSIONS OF LAW

8 AAC 45.074 provides, in part:


(a)Continuances, postponements, cancellations, or changes of scheduled hearings are not favored by the board and will not be routinely granted.  The Board or its designee will, in its discretion, grant a continuance, postponement, cancellation, or change of a scheduled hearing without a formal hearing only upon good cause shown by the party requesting the continuance, postponement, cancellation, or change.  Good cause exists only when


(5) irreparable harm will result from a failure to grant the requested continuance.


(C) The parties may request a continuance of a scheduled hearing by stipulating in writing to a continuance.  The board or its designee will grant a stipulated continuance only if the board or its designee determines that good cause, as defined in (a) of this section, exists.


It appears that the employee would be completely unrepresented if we required the parties to proceed with the hearing on the merits on June 19, 1992.  We find that this could result in irreparable harm. We find a continuance reasonable and necessary.  Because the employee's attorney has withdrawn, the employee is clearly no longer prepared to proceed.  Accordingly, we cancel the employee's Affidavit of Readiness, but retain jurisdiction over the case, continuing the hearing for an indefinite period pending the preparation of the employee's new counsel.  We direct the parties to contact our Anchorage division office for a prehearing conference within 60 days of the issuance of this order to schedule any necessary discovery, or to address a new hearing date.


ORDER

1. We continue this hearing under 8 AAC 45.074(5) in accord with the employee's motion dated June 12, 1992.


2. We retain jurisdiction over the case, and direct the parties to arrange a prehearing conference according to the terms of this decision with the Anchorage Workers' Compensation Division office within 60 days of this order.


Dated at Anchorage, Alaska this 26th day of June, 1992.



ALASKA WORKERS' COMPENSATION BOARD



 /s/ William Walters 


William Walters, 



Designated Chairman



 /s/ Bob Nestel 


Bob Nestel, Member

WW:dt


If compensation is payable under terms of this decision, it is due on the date of issue and penalty of 25 percent will accrue if not paid within 14 days of the due date unless an interlocutory order staying payment is obtained in superior Court.


APPEAL PROCEDURES

A compensation order may be appealed through proceedings in Superior Court brought by a party in interest against the Board and all other parties to the proceedings before the Board, as provided in the Rules of Appellate Procedure of the State of Alaska.


A compensation order becomes effective when filed in the office of the Board, and unless proceedings to appeal it are instituted, it becomes final on the 31st day after it is filed.


CERTIFICATION

I hereby certify that the foregoing is a full, true and correct copy of the Decision and order in the matter of Danny Huston, employee/applicant; v. Coho Electric, employer; and Alaska Insurance Guaranty Association, and Argonaut Insurance company, insurers/defendants; Case Nos. 8520993 and 8401110; dated and filed in the office of the Alaska Workers, Compensation

Board in Anchorage, Alaska, this 26th  day of June, 1992.



Dwayne Townes, Clerk
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