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ALASKA WORKERS' COMPENSATION BOARD

PRIVATE 

P.O. Box 25512







Juneau, Alaska 99802-5512

RUSSELL R. GRILLEY,
)



)


Employee,
)


  Respondent,
)
DECISION AND ORDER



)


v.
)
AWCB Case No. 9100877



)

KENAI PENINSULA BOROUGH,
)
AWCB Decision No. 92-0165



)


Employer,
)
Filed with AWCB Anchorage



)
July 2, 1992


and
)



)

INDUSTRIAL INDEMNITY COMPANY,
)



)


Insurer,
)


  Petitioners.
)

                                                             )


Petitioners, request that under AS 23.30.225(b) we approve a reduction in Employee's benefits because he is receiving benefits from the Social Security Administration (SSA) was heard at Anchorage, Alaska on June 3, 1992.  Petitioners are represented by their adjuster, Katherine Collins.  Employee is represented by attorney Matthew Reynolds.  Petitioners' asked that the hearing be held based on the documents in our records and the parties' written arguments.  Employee did not object or request an opportunity to appear in person.


SUMMARY OF THE EVIDENCE AND ARGUMENTS

Petitioners admit Employee, who is 34 years old, developed bronchiolitis obliterans in the course and scope of his employment due to smoke inhalation on January 25, 1991.  Petitioners began paying temporary total disability (TTD) benefits on July 29, 1991, retroactive to January 26, 1991.  Employee's TTD benefits are based on gross weekly‑earnings of $1075.15, and result in a weekly TTD rate of $682.97. (August 5, 1991 Compensation Report).


Petitioners' filed a copy of the Notice of Award from the SSA dated November 11, 1991.  It indicated Employee was entitled to benefits from SSA beginning July 1991, and that Employee's benefit amount before any deductions was $1,087.30. Apparently, this is a monthly figure.  The Notice of Award indicates that Employee would receive a payment of $559.00 per month.  The Notice of Award stated that his benefit was reduced because of "a weekly workers' compensation and/or another payment because of disability of $615.00."


Employee does not dispute that he is receiving benefits from the SSA for the same reason that he is receiving TTD benefits; both systems are paying benefits because of his work‑related injury.  However, Employee opposes Petitioners' request for at least a period of one year.  Employee submitted an affidavit in support of his opposition to the requested offset.  Employee states in his affidavit that he gave his workers, compensations benefits to Employer in accordance with the January 30, 1991, memorandum from Employer's Personnel/DP Manager stating that under the collective bargaining agreement Employer would continue paying Employee's full salary, but any temporary disability benefits Employee received under workers' compensation must be turned over to Employer.  Employee also enclosed a copy of a letter from Employer stating he had been kept on full salary and Employer had received Employee's TTD benefits for the period of January 25, 1991 through January 25, 1992.  Accordingly, Employee argues that for this period of time, Petitioners should not be granted an offset.


Employee also argued Petitioners should not be granted an offset while the SSA is reducing his benefits based on his receipt of workers' compensation benefits.  Petitioners filed a supplemental response indicating they would not object to a 90‑day waiting period before they could begin the offset.  They argued this would give Employee an opportunity to notify the SSA that his workers' compensation benefits would be reduced, and the SSA would cease their offset.  Petitioners also alleged that Employee would receive lump‑sum reimbursement from the SSA if Petitioners were granted retroactive offset.


Petitioners also asked that they be allowed to recoup their offset retroactive to July 1991 at the rate of 100 percent.

Petitioners cite Green v. Kake Tribal Corp., 816 P.2d 1363 (Alaska 1991) in support of their request.


Employee argues that in Green the employee had already received a lump sum payment from the SSA when the insurer sought a 100 percent recovery from future disability benefits.  Because Employee has not received a lump sum payment from the SSA, he relies upon dicta in Green which indicates it would be unfair to shift the burden of the imperfect fit between these two systems to the injured worker.


FINDINGS OF FACT AND CONCLUSIONS OF LAW

AS 23.30.225(b)provides:


When it is determined that, in accordance with 42 U.S.C. 401 et seg., periodic disability benefits are payable to an employee or his dependents for an injury for which a claim has been filed under this chapter, weekly disability benefits payable under this chapter shall be offset by an amount by which the sum of (1) weekly benefits to which the employee is entitled under 42 U.S.C. 401 et seg., and (2) weekly disability benefits to which the employee would otherwise be entitled under this chapter, exceeds 80 per cent of the employee's average weekly wage at the time of injury.


In this case there is no dispute that Petitioners are entitled to an offset after January 25, 1992, nor is there a dispute as to the amount of the offset.  The question is whether Petitioners' offset should be allowed from July 1991 to January 1992, and if so, if they may cease paying benefits until they have recovered the overpayment.  As in Green Employee is the middleman in what essentially is a settling of accounts between the SSA and Petitioners.


We reject Employee's argument that no offset should be allowed for the period of time when he turned his TTD benefits over to Employer.  We find Employee was paid TTD benefits in accordance with the Alaska Workers' Compensation Act.  We find Employee received benefits from the SSA for the same reason he was receiving TTD benefits.  We find Petitioners are entitled to an offset under AS 23.30.225(b).


The fact the Employee took advantage of his collective bargaining agreement to receive full pay does not affect the application of AS 23.30.225(b). To got full pay, Employee had to give Employer his workers' compensation benefits.  We conclude that how an employee elects to spend his workers' compensation benefits, or what he is required to do under a collective bargaining agreement, is outside the scope of our consideration.  Accordingly, the offset would be retroactive to July 1991.

We agree that Employee should not suffer because of the imperfect fit between the SSA system and the workers' compensation system.  We agree it would be unfair to withhold 100 percent of his future disability benefits until Petitioners have recovered the overpayment, if an overpayment occurs.  AS 23.30.155(j) provides:


If an employer has made advance payments or overpayments of compensation, the employer is entitled to be reimbursed by withholding up to 20 percent out of each unpaid installment.  More than 20 percent of unpaid installments of compensation due may be withheld from an employee only on approval of the board.


We find Petitioners will have an overpayment only if the SSA ceases its offset and retroactively increases Employee's payments to July 1991.  Because we have neither evidence that the SSA will retroactively increase Employee's payments nor do we have evidence about Employee’s financial condition, we cannot determine whether it would be appropriate to allow Petitioners to recover at  rate greater than 20 percent.  Under Green if Employee receives lump sum increase adjustment from the SSA, Petitioners should be allowed 100 percent reimbursement.

In an attempt to fashion an equitable solution, we will require Petitioners to wait 90 days from the date this decision is filed before they begin the offset allowed under AS 23.30.225(b). This should give Employee adequate time to notify the SSA that insurer is taking the offset, and for the SSA to recompute his benefit.  We will order Employee to notify Petitioners if he receives a lump sum payment from the SSA.  In that event, Petitioners may offset 100 percent against the lump sum payment.


In the meantime, we will order Employee to file an affidavit listing his monthly income and monthly expenses.  He must file this affidavit with us and serve a copy on Petitioners within 14 days after the date of the filing of this decision.  At the same time Employee may file a written argument on what rate of recovery of the overpayment would be appropriate.


Within 14 days after Petitioners are served with Employee’s affidavit, they may file a written argument on what rate of recovery of the overpayment would be appropriate.  After the time has passed for Petitioners, response, we will review Employee's affidavit and the written arguments to set the rate of recovery in the event the SSA makes an adjustment, but does so in some other way than by a lump sum payment.


ORDER

1. Petitioners' request that they be allowed to reduce Employee's benefits pursuant to AS 23.30.225 (b) is granted.  However, Petitioners must wait until 90 days after this decision is filed before they can begin taking the offset allowed by AS 23.30.225(b).


2. If the SSA retroactively increases Employee's past benefits, Petitioners offset is then retroactive to the date of the increase.


3. If the SSA makes a retroactive increase in Employee's past benefits, Petitioners’ may reduce Employee’s future disability benefits by 20 percent to recover the overpayment that has occurred, except that in accordance with order number 4 below, Petitioners may increase the offset without an additional order from us.


4. Employee shall notify Petitioners immediately upon the receipt of  a lump sum payment from the SSA.  In the event of a lump sum payment, Petitioners' may cease paying weekly benefits until their overpayment is recovered.


5. Employee shall file with us and serve upon Petitioners an affidavit within 14 days after the date this decision is filed.  The affidavit shall list Employee's monthly income and monthly expenses.  The parties may file written arguments on the appropriate rate of recovery of the overpayment, and we retain jurisdiction to modify order number 2 above.


Dated at Anchorage, Alaska this 2nd day of July, 1992.



ALASKA WORKERS' COMPENSATION BOARD



 /s/ Rebecca Ostrom 


Rebecca Ostrom,



Designated Chairman



 /s/ Michael McKenna 


Michael McKenna, Member



 /s/ Marc Stemp 


Marc Stemp, Member


If compensation is payable under terms of this decision, it is due on the date of issue and penalty of 25 percent will accrue if not paid within 14 days of the due date unless an interlocutory order staying payment is obtained in Superior Court.


APPEAL PROCEDURES

A compensation order may be appealed through proceedings in Superior court brought by a party in interest against the Board and all other parties to the proceedings before the Board, as provided in the Rules of Appellate Procedure of the State of Alaska.


A compensation order becomes effective when filed in the office of the Board, and unless proceedings to appeal it are instituted, it becomes final on the 31st day after it is filed.


CERTIFICATION

I hereby certify that the foregoing is a full, true and correct copy of the Decision and Order in the matter of Russell R. Grilley, employee/respondent; v. Kenai Peninsula Borough, employer; and Industrial Indemnity Company, insurer/petitioners; Case No. 910877; dated and filed in the office of the Alaska Workers' Compensation Board in Anchorage, Alaska, this 2nd day of July, 1992.



Dwayne Townes, Clerk
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