
[image: image1.png]


ALASKA WORKERS' COMPENSATION BOARD

PRIVATE 

P.O. Box 25512







Juneau, Alaska 99802-5512

CHARLES WILLIAMS, JR.,
)



)
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)


  Applicant,
)
DECISION AND ORDER



)


v.
)
AWCB Case No. 8506480



)

CAL WORTHINGTON FORD,
)
AWCB Decision No. 92-0166



)


Employer,
)
Filed with AWCB Anchorage



)
July 2, 1992


and
)



)

ALASKA INSURANCE GUARANTY
)

ASSOCIATION,
)



)


Insurer,
)


  Defendants.
)

                                                           )


The employee's claim for temporary total disability (TTD) benefits, medical expenses, interest, and attorney’s fees was heard on May 20, 1992, in Anchorage, Alaska.  The employee was present and represented by attorney Charles W. Coe.  The employer and its insurer (employer) were represented by attorney Clay A. Young.  The record closed on June 3, 1992, the first regularly scheduled hearing day after all depositions were made a part of the record.


ISSUES

1. Whether permanent partial disability compensation paid should be reclassified as temporary total disability compensation.


2. Whether the employee unreasonably refused medical treatment.


3. Entitlement to medical benefits, interest, and attorney's fees.


RELEVANT MEDICAL HISTORY


It is undisputed that on March 20, 1985, Williams slipped and fell while working as a car salesman for the employer, landing on his low back and striking his head and shoulders. (Discharge summary dated 5/8/85 by Louis Kralick, M.D.). On May 3, 1985, Dr. Kralick performed an anterior cervical fusion at the C4‑5 level.  The doctor also noted "Significant for C5‑6 old anterior effusion in the past as well as multiple lumbar surgeries." (Id.).


At his deposition taken on June 2, 1988, Edward L. Farrar, M.D., an orthopedic surgeon at the Orlando Regional Medical Center in Orlando, Florida, testified that he first examined the employee an May 29, 1986. (Dr.  Farrar dep. at 6).  At that time, the doctor diagnosed postoperative status cervical fusion, postoperative status lumbar discectomy, cervical disc syndrome left, and lumbar disc syndrome right. (Id. at 10‑11).


In a letter to the employer's adjuster dated November 26, 1986, Dr. Farrar stated:


His neck has not done as well, and in view of the radiographic exam, there appears to be some slow changes occurring within the graft site, particularly in the lower part of the cervical segment in the area of a second fusion.


The bone scan of 6/4/86 was definitely positive in that area and really should be showing quiescence by this time.


In reviewing the MRI there is a huge defect in that same area and it must be considered that this patient may well have a low‑grade localized abscess or tumor, or some such going on in that area.


Dr. Farrar testified that because Williams' x‑rays showed an area of reduced density within the fusion mass, which could indicate pseudoarthrosis or low‑grade abscess, he was seen at Veterans Hospital by a rheumatologist.  Dr. Farrar said the rheumatologist came up with the idea that the employee was developing a rheumatoid picture in his cervical spine. (Dr.  Farrar dep. at 27‑29).  Based on this new information, the doctor referred Williams to Jeffrey E. Poiley, M.D., a rheumatologist in Orlando, Florida on March 2, 1988. (Id. at 29).


In her deposition taken on June 1, 1988, Amy W. Beeler, a vocational rehabilitation counselor for the employer in Orlando, Florida, stated that with Dr. Farrar's permission, the employee participated in a functional capacities evaluation at the Comprehensive Medical Rehabilitation Center in Orlando, Florida, on June 24 and 25, 1987.  Beeler testified that the evaluation was never completed because the "Patient's pulse was a hundred fourteen; his blood pressure was two hundred over a hundred thirty."(Beeler dep. at 8).


In a letter to the employer's adjuster dated September 28, 1987, Dr. Farrar stated in part:


Mr. Williams continues to be in discomfort, has a very hot bone scan still in the scan made in May, 1987, in the area of the apparent lytic lesion in the mid‑cervical segment.


I would remind you that I felt this neck needed at least a Turkel needle biopsy in January‑February, 1987, and this was negated by Doctor Bruce Brunson.


. . . .


I'm still of the opinion, because of the severe clinical picture in this man's cervical segment, he is in need of a Turkel needle biopsy.


Beeler testified that with Dr. Farrar's approval, the employer sent Williams to the University of Miami Comprehensive Pain and Rehabilitation Center in January 1988 for another evaluation. (Beeler dep. at 11‑12).


At his deposition taken on June 1, 1988, Hubert L. Rosomoff, M.D., testified that he was a physician specializing in neurological surgery and the medical director of the University of Miami Comprehensive Pain and Rehabilitation Center at South Shore Hospital. (Rosomoff dep. at 5) . He said Williams was at the Center for the initial multi disciplinary evaluation on January 11, 12, and 13, 1988. (Id. at 23).  The doctor stated that after he and his staff evaluated the employee, it was determined that he was qualified to be admitted to the pain program at the Center. (Id. at 16).  In the multi disciplinary pain team evaluation dated January 14, 1988, Dr. Rosomoff stated "He has not recovered from his most recent accident and surgeries continuing on with multiple cervical and lumbar myofascial syndromes which we consider the cause of his painful complaints." It was determined that there was no active nerve root or spinal cord compression and surgery was not indicated.  The doctor concluded by stating:


Beyond the myofascial syndromes he also has an adjustment disorder and a histrionic personality style with compulsive features.  He is a candidate for the pain and back rehabilitation program for a minimum overall period of management of four weeks to begin with two weeks inpatient and moving to two weeks outpatient thereafter with job simulation and work conditioning.


Dr. Rosomoff testified that he was aware of Williams, hypertension condition but he did not consider that to be any contraindication to him attending the program. (Dr.  Rosomoff dep. at 26‑27).  The doctor made the same assessment of the employee's episode of angina a month before the evaluation and an abnormal stress test.  He stated that all types of medical problems are treated routinely at the center. (Id. at 26‑27).  Dr. Rosomoff also testified that he did not find a positive 1986 bone scan to be a contraindication to Williams entering the pain program. (Id. at 33).  Because the employee did not enter his pain and rehabilitation program at the conclusion of the evaluation, Dr. Rosomoff concluded that he had reached maximum medical improvement. (Id. at 36).


On cross‑examination by Williams' attorney, Dr. Rosomoff was asked, in essence, to explain his aggressive physical therapy program, and he stated:


I guess the best example that would help one understand is this, in physical medicine the therapists and doctors who prescribe those treatments have all generally been taught that if you do something to an individual in treatment that produces pain, and the patient says it hurts, you stop, i.e. by continuing this might prove to injure the patient; that we do not believe is always an appropriate dictum, because what we see in these individuals are persons who have tight constricted shortened, physically shortened, muscles in which the joints wouldn't move, so that produces pain in the joints as well as the muscles, and in a sense it's like dealing with a rusty hinge.  You can put the oil in the hinge, but if you don't then work it, and put it past the point of resistance, it will not work, and so what I liken it to in this example is pushing into the pain, beyond the pain, whether it hurts or not, they have to continue to move and work, and stretch these muscles, and then condition these muscles.  That's what's meant by the aggressive adjective as we describe.

(Id. at 42‑43).


The doctor also called his program "quite exertional", and there was no comparison between his program and lesser types of physical therapy programs. (Id. at 43). when Dr. Rosomoff was told that Dr. Farrar, the employee's treating physician, and another physician that he was referred to, advised Williams not to participate in the aggressive physical therapy pain program, the doctor testified that:


The best answer I can give you is this, Counselor, obviously if future events beyond our knowledge and evaluation dictates that a patient should not undergo given treatment like ours, then that decision must be made under the best medical advice by those who render it.


. . . .


So, I can only say that as I now understand it, if the medical advice for the reasons that have been cited, that he needed to be treated for his inflammatory arthritis, I would certainly agree with that judgment. (Id. at 56‑57).


Dr. Farrar testified that he did not agree with Dr. Rosomoff's opinion that the employee could benefit from his pain program.  (Dr.  Farrar dep. at 69).  He went on to explain:


Q. What did you tell Mr. Williams about that?  Did you agree or disagree or have any comment?


A. I disagreed because I do believe that we have not resolved that which is slowly getting better in his neck.  And I was fearful.  Again, I remind you, I have seen the vigorous activities that Dr. Rosomoff puts his patients through.  That is a vigorous exercise.  They really are working eight and ten hours a day.


So I was fearful that whatever is slowly improving in Mr. Williams' neck might well be made worse with that kind of a program.

(Id. at 79‑80).


Q. In your opinion as to the vigorous physical therapy what contraindications do you have for that therapy at this time?  You mentioned the fusion in his neck and a spot that didn't appear to heal or at least inflamed in some ways.  Why  would that be contraindicated?


A. We have proof that this man has a hot bone scan months and months later,  that a simple ordinary fusion should still not be hot.  We have radiographic evidence interpreted by myself that there are areas of rarefaction, R A R E, which means areas of density have not been consistent in character.


So something is going on inside that bone even though the fusion is solid.  And it is, we still don't know what that is even though it seems to be getting a little better, slowly.  And it is my opinion, and I just reviewed the letters of Dr. Rosomoff, and I feel that which is in his neck could well be made worse by the vigor, the degree of vigor that's required in that program at this time. (Id. at 86).


When Dr. Poiley examined Williams on March 8, 1988, he found, in essence, that the loss of motion in the shoulders and the fullness and the loss of motion in some of the other joints was consistent with a generalized inflammatory type of arthritis with multiple joint involvement. (Dr.  Poiley dep. at 17).  Dr. Poiley stated that he found four possibilities for the employee's problems: post‑traumatic arthritis, rheumatoid arthritis, spondylitis, or tumor.  He explained that of the four possibilities just mentioned, only rheumatoid and spondylitis are inflammatory arthritis. (Id. at 20).  As to future treatment, the doctor pointed out that Williams had been treated with just one anti‑inflammatory medication, and he might respond better with others. Id. at 40‑41).  When asked about what type of physical therapy Williams should or should not undergo for his inflammatory arthritis, Dr. Poiley stated:


I wouldn't use vigorous physical therapy if the patient had an inflammatory type of arthritis.  You tend to use more mild physical therapy with range of motion exercises, mild exercise, walking, swimming exercises, but not using a machine, or pushing the patient through extremes of motion.

(Id. at 42).


When asked whether Williams was medically stationary, the doctor responded: "At that time that I saw him on March 5th his medical problem was not under control." (Id.). Dr. Poiley stated that from his experience with car salesmen, he did not think their work demanded "tremendously excessive work.” However, he acknowledged that before he could make an assessment as to whether the employee could go back to work as a car salesman, he would have to see a specific breakdown of exactly what was physically required of the job and see a job description. (Id. at 47‑48).


On January 10, 1989, Williams was seen by Joseph Uricchio, Jr., M.D., an orthopedic surgeon, at Winter Park, Florida, at the employer's request.  In his report, the doctor stated that he understood Dr. Farrar's concern about the possibility of low‑grade infection in Williams' neck.  However, he thought that concern had been put to rest by the most recent bone scans.  Dr. Uricchio felt the employee had little incentive to get back to normal living because he was receiving a very high compensation income.  He also advised that Williams be weaned away from the use of narcotic medication and undergo a rapidly progressive program of stretching and toning exercises to mobilize and strengthen his paravertebral muscles.  The doctor was also of the opinion that the employee would benefit from a pain clinic.  Dr. Uricchio stated that the employee could do light duty activities involving no lifting over 25 pounds or repetitive bending. He also mentioned that the work should 

be partially sedentary and allow for changing positions frequently.


On January 31, 1989, Dr. Uricchio filled out a physical capacities evaluation submitted by the employer.  The doctor stated that the employee could return to full‑time work according to the restrictions he noted in the evaluation.  It appears f rom the record that Dr. Uricchio, on February 15, 1989, approved a plan that would have Williams returning to work as a car salesman with certain restrictions.  This was affirmed in another job analysis submitted to the doctor on January 31, 1989.


On August 15, 1989, by self‑referral, Williams was examined by Caryn G. Hasselbring, M.D. At the conclusion of the examination, it was Dr. Hasselbring's assessment that the employee suffered from, among other things, osteoarthritis involving the cervical and lumbosacral spines, bilateral adhesive capsulitis of the shoulders, fibrositis, and hypertension.  The doctor gave the employee Arthritis Foundation brochures on both fibrositis and osteoarthritis.


In an undated report filed with us on January 22, 1992, Ralph C. Williams, Jr., M.D., stated:


It is clear to us who have seen him over the past two years in Rheumatology Clinic at the VA that he is severely impaired by his cervical arthritis and by his degenerative joint disease in his lumbosacral spine.  It is unlikely that this patient could find any type of work at the present time since he is severely, physically limited and has trouble just getting through the day at home.


At his deposition taken on March 17, 1992, Dr. Williams, stated that he examined the employee in June 1990 and December 1991. (Dr.  Williams dep. at 7).  Dr. Williams' specialty is internal medicine and rheumatology.        (Id. at 4).  Regarding his 1990 examination, Dr. Williams stated that employee was limited by severe pain and had almost no motion in his neck.  The doctor also noted that “there was some kind of mechanical limitation which may or may not have something to do with the previous fusion." (Id. at 25).  Dr. Williams reviewed the earlier cervical spine films and concluded that there was evidence of “degenerative arthritis plus the cervical spine fusion in his neck." (Id. at 20).  It is the doctor's diagnosis that Williams has degenerative arthritis or osteoarthritis. (Id. at 28).  Dr. Williams does not think that there was a psychological overlay to Williams' problems. (Id. at 40). In this regard, the doctor stated:


Frankly, when I've seen this patient, he doesn't impress me as being neurotic or depressed or malingering or faking.  He's a big, strong, heavily muscled black man who's had three operations on his spine and he's in pain all the time.  For a doctor, any doctor, to be able to say, you know, this is all put on is ridiculous because I don't think it is put on in this patient.  I think he really has a problem.  Unfortunately, the medical procedures that have been done for him have not helped him, if anything they've made him worse.

(Id. at 42).


Dr. Williams was of the opinion that Williams was sincere when he told him he was highly motivated to return to work. (Id. at 59).  The doctor would not recommend aggressive physical therapy and testified:


Q. What are the reasons you would not?


A. Because when we try to have him move around when we see him in the clinic it seems to aggravate a lot of his pain that he's having in his shoulders and in his neck.


Q. Will this type of activity aggravate his osteoarthritis?


A. It's hard to tell whether it would aggravate his osteoarthritis, but it would certainly make his symptoms worse.

From his discussions with Williams, the doctor was of the opinion that he could only stand for up to about a half an hour and sit for about twenty to thirty minutes at the most.  Dr. Williams would not recommend the employee have a job where he has to get into and out of vehicles all day. (Id. at 70).


The record reflects that Williams was seen by Dr. Uricchio at the employer's request a second time on April 15, 1992. in his report, the doctor stated that the employee was "long since past a point of maximum medical improvement, as far as his last industrial injury is concerned." He also found no need for any ongoing 'medical treatment.  In essence, the doctor affirmed his findings and suggestions he made in his January 10, 1989 report.


HEARING TESTIMONY

1. CHARLES WILLIAMS, JR.  Williams testified that he has had many problems since his 1985 cervical fusion.  He stated that he has had to live almost always in constant pain and lacks mobility in his shoulders and neck.  For the pain, he said that he has had to take Demerol and other drugs for years.  The employee testified he has difficulty sitting and standing for very long and it is difficult for him to drive because it was very hard for him to look over his shoulders.  He said his wife did not like to drive with him because of the lack of mobility in his neck.  He stated that since the operation, he has had serious blood pressure and heart problems plus a burning sensation in his hands and pain in his shoulders.


The employee testified that while it might look like a easy job to sell cars, it is, in fact, very hard work.  He explained that the job requires long hours of standing and sitting and involves a lot of bending and stooping.  The employee pointed out that these are all the things he cannot do.  In addition, he stated that it takes a long time in the morning to just get through the pain of sore, stiff muscles and get dressed.


Williams stated that he did not refuse to enter Dr. Rosomoff's pain program after the evaluation in January 1988.  Instead, the employee testified that after the evaluation he was advised by Dr. Farrar, his treating physician, not to undergo such an aggressive and vigorous physical therapy program.  Williams also stated that from a personal perspective, he was very worried about Dr. Rosomoff’s program because of the high blood pressure and heart problems he suffered when undergoing the functional capacities evaluation on June 24 and 25, 1987.  Regarding statements made by  couple of doctors to the effect that he could return to work as  car salesman or other light duty work, the employee disagreed.  He stated that with the nearly constant pain, use of strong medication and his lack of mobility, such employment would be impossible.  Williams noted that, at Beeler's request, he had looked into car salesmen's jobs in the Orlando area and was not hired because of his medical condition.  In conclusion, the employee testified that his treating physician has not released him for work.


2. IRENE WILLIAMS.  The employee's wife, a surgical nurse for 15 years, testified that before the injury in March 1985, her husband was a very strong, athletic man, but every‑thing changed after that.  She stated that his pain and physical limitations make it hard, if not impossible for him to do much of anything around the house and, as a result, she has to do everything. She also said that her husband needs medicine to ease his pain.


3. HAROLD CLIFTON. Clifton testified that he had been a car salesman for 20 years and, as such, he know the physical requirements of the job.  He stated the job required lifting, stooping and bending.  He stated that to make any money, you had to work 14 hours a day and be on call 24 hours a day.  Clifton testified that a person cannot work as a salesman on a part‑time or modified basis.  He said he had worked with the employee in 1985 while employed by the employer and Williams was very active and a top salesman.


4. DR.  FARRAR.  The doctor stated that after his deposition was taken on June 2, 1988, he continued to see Williams; the last time being On April 15, 1991.  He stated that at the time of his deposition he thought the employee's neck infection would resolve.  The doctor concluded by testifying that he still has not released Williams for work.


5. JOSEPH HOLMES.  Holmes, a deacon of Williams' church in Orlando, Florida, testified that he has known him for six years and has visited with him many times.  According to the witness, because of pain, the employee can hardly attend church services and meetings.  Holmes stated that he has had to physically help Williams by driving him and doing other chores.


6. AMY (BEELER) WELLMAN.  Wellman stated that as a vocational rehabilitation counselor she started working with the employee on December 6, 1987.  She felt that from the reports she received from Drs.  Rosomoff and Uricchio that Williams could have gone back to light or sedentary work in June 1989.  Wellman testified that she did a labor market survey in the Orlando area in January 1989, and found that there was a high demand for car salesmen and the employee could have earned $35,000, $40,000 or more a year.  From a review of the records, Wellman could not find where Dr. Rosomoff signed a job analysis for car salesman. she did not consider Dr. Williams' opinion and it did not appear that Dr. Uricchic, had been advised about Williams' blood pressure problems.  It did appear from her records that Dr. Uricchio had signed the job analysis for a car salesman job.  She concluded her testimony by stating that she still felt Williams was employable.


FINDINGS OF FACT AND CONCLUSIONS OF LAW

1. Reclassification of permanent partial disability compensation

The  Alaska Workers’ Compensation Act defines "disability"as "incapacity because of injury to earn the wages which the employee was receiving at the time of injury in the same or any other employment. 11 AS 23.30.265(10). The Act provides for benefits at 80 percent of the employee's spendable weekly wages while the disability is "total in character but temporary in quality," but does not define temporary total disability (TTD).


In Vetter v. Alaska Workmen's Compensation Board, 524 P.2d 264, 266 (Alaska 1974), the Alaska Supreme Court stated:


The concept of disability compensation rests on the premise that the primary consideration is not medical impairment as such, but rather loss of earning capacity related to that impairment.  An award for compensation must be supported by a finding that the claimant suffered a compensable disability, or more precisely, a decrease in earning capacity due to a work‑connected injury or illness.


AS 23.30.120(a) provides in pertinent part: "In a proceeding for the enforcement of a claim for compensation under this chapter it is presumed, in the absence of substantial evidence to the contrary, that (1) the claim comes within the provisions of this chapter . . . ."


The evidence necessary to raise the presumption of compensability varies depending on the type of claim. “[I]n claims based on highly technical medical consideration, medical evidence is often necessary in order to make that connection." Burgess Construction Co.  v. Smallwood, 623 P.2d 312, 316 (Alaska 1981). (Smallwood II) . In less complex cases, lay evidence may be sufficiently probative to establish causation. Veco.Inc. v. Wolfer, 693 P.2d 865, 871 (Alaska 1985).  With regard to evidence, Professor Larson states:


In compensation law, the administrative‑law-evidence problem of expert opinion and official notice finds its principle application in the handling of medical facts.  The usual question is the extent to which findings of the existence, causation or consequences of various injuries or diseases can rest upon something other than direct medical testimony ‑ the claimant's own description of his condition, for example, or the commission's expert knowledge acquired not by formal medical education but by the practical schooling that comes with years of handling similar cases.


. . . .


To appraise the true degree of indispensability which should be accorded medical testimony, it is first necessary to dispel the misconception that valid awards can stand only if accompanied by a definite medical diagnosis.  True, in many instances it may be impossible to form a judgment on the relation of the employment to the injury or disease is.  But this is not invariably so.  In appropriate circumstances, awards may be made when medical evidence on this matter is inconclusive, indecisive, fragmentary, inconsistent, or even non‑existent.

2B A. Larson, The Law of Workmen's Compensation , §79.51(a) at 15426.128 (1990).  See Employers Commercial Union.  Co. v. Labor, 536 P.2d 129 (Alaska 1975); Kessick v. Alyeska Pipeline Service Co., 617 P.2d 755 (Alaska 1980).


Once the presumption attaches, the employer must come forward with substantial evidence that the disability is not work related.  Smallwood II, 623 P.2d at 316.  Substantial evidence is such relevant evidence as a reasonable mind would accept in light of all the evidence to support a conclusion.  Kessick, 617 P.2d 757.  There are two methods of overcoming the presumption of compensability: (1) presenting affirmative evidence showing that the disability is not work‑related or  (2) eliminating all reasonable possibilities that the disability is work‑related. Grainger v. Alaska Workers' Compensation Board, 805 P.2d 976,977 (Alaska 1991).


The same standards used to determine whether medical evidence is necessary to establish the preliminary link apply to determine whether medical evidence is necessary to overcome the presumption.  Veco, 693 P. 2d at 871.  "Since the presumption shifts only the burden of production and not the burden of persuasion, the evidence tending to rebut the presumption should be examined by itself." Id. at 869. if the employer produces substantial evidence that the disability is not work‑related, the presumption drops out, and the employee must prove all elements of his case by a preponderance of the evidence.  Id. at 870.  "Where one has the burden of proving asserted facts by a preponderance of the evidence, he must induce a belief in the minds of the [triers of fact] that the asserted facts are probably true." Saxton v. Harris 395 P.2d 71, 72 (Alaska 1964).


We find the employee has established the preliminary link between his 1985 injury and his current disability.  This finding is based on several factors.  First, the Alaska Supreme Court has stated in Wien Air Alaska v. Kramer, 807 P.2d 471, 474, n. 6 (Alaska 1991): "The fact that Kramer suffered a work related injury for which he received compensation from Wien Air is sufficient to establish a preliminary link between his employment and his continuing disability thus implicating AS 23.30.12)(a)." The record reflects that the employer accepted Williams, claim and paid compensation benefits and medical expenses for a considerable period of time.  Second, in the recent case of Baker v. Reed‑Dowd, Co.,     P.2d     (Sup. Ct. Op. No. 3841, May 22, 1992), the court hold that: "Once an employee is disabled, the law presumes that the employee remains 'disabled unless and until the employer introduces 'substantial evidence' to the contrary." (Citing Olson v.  AIC/Martin J.V., 818 P.2d 669, 672 (Alaska 1991)).  In this case, it is undisputed that Williams was disabled after the March 1985 injury.  Accordingly, we conclude that a "preliminary link" has been established between the employee's disability and his employment with the employer on March 20, 1985 and, as such, the presumption of compensability attaches to his claim.


The next question is whether the employer has come forward with substantial evidence that Williams' present condition is not related to his employment on March 20, 1985.  We find that it has come forward with such evidence.  This finding is based on several factors.  First, Dr. Rosomoff evaluated the employee in January 1988, and found that because he would not undergo his physical therapy program, he had reached maximum medical improvement.  The doctor determined that there was no active nerve root or spinal cord compression.  Dr. Rosomoff testified that: "Beyond the myofascial syndromes he also has an adjustment disorder and a histrionic personality style with compulsive features." The doctor said he had taken into consideration Williams' hypertension condition, his abnormal stress test and the positive 1986 bone scan and did not consider them to be any contraindication to his attending his physical therapy program.


Next, Dr. Uricchio examined Williams in January 1989 and did not think he suffered from a low‑grade infection in his neck.  Dr. Uricchio testified that Williams had little incentive to get back to a normal life because of his high compensation benefits.  He also advised that the employee stop the use of narcotic medication and undergo a physical therapy program.  The record also reflects that the doctor believed, as of January 1989, that Williams could, with certain restrictions, return to full‑time work.  This included the ability to go back to work as a car salesman.  After seeing the employee again in April 1992, Dr. Uricchio testified that the employee was "long since past a point of maximum medical improvement" and there was no need for ongoing medical treatment.  As far as he was concerned, Williams' condition had not changed since January 1989.  Based on this evidence, we conclude the employer has overcome the presumption of compensability because it presented affirmative evidence showing that the employee's present disability is not work‑related.


Having determined that the presumption drops out, the next question is whether Williams has proven all elements of his claim against the employer by a preponderance of the evidence.  Based on all of the evidence, we find that he has.


When Dr. Farrar evaluated the employee on May 29, 1986, he diagnosed "cervical disc syndrome left and lumbar disc syndrome right." In a letter written in November 1986 to the employers adjuster, Dr. Farrar noted that a bone scan was positive in the neck and a MRI showed a "huge defect in that same area" which he thought could be the result of low‑grade localized abscess, tumor or something else going on in the neck area.


Dr. Poiley examined the employee in March 1988, and found loss of motion in the shoulders and neck and loss of motion in some of the other joints.  He said this was consistent with a generalized inflammatory type of arthritis with multiple joint involvement.  The doctor testified that when he saw the employee in March 1988, "his medical problem was not under control." Dr. Poiley acknowledged, in essence, that before he could say whether Williams could return to work as a car salesman, he would need to know exactly what was physically required of that type of work.


In August 1989, Williams was examined by Dr. Hasselbring and it was her assessment that the employee suffered from osteoarthritis involving the cervical and lumbosacral spine, bilateral adhesive capsulitis of the shoulders, fibrositis, and hypertension.


Dr. Williams, who specializes in internal medicine and rheumatology, testified by deposition in March 1992.  He stated that when he examined the employee in June 1990, the employee was limited by severe pain and had almost no motion in his neck.  It was Dr. Williams' medical opinion that the employee suffers from degenerative arthritis or osteoarthritis in his neck.  The doctor stated he did not think there was a psychological overlay to Williams' problems.  Specifically, the doctor testified, in part:


"[H]e doesn't impress me as being neurotic or depressed or malingering or faking. . . . For a doctor, any doctor, to be able to say, you know, this is all put on is ridiculous because I don’t think it is put on in this patient.  I think he really has a problem."

Dr. Williams concluded by testifying that the employee could only stand for up to a half an hour and sit for about twenty to thirty minutes and should not have a job where he has to get into and out of vehicles all day.


After observing Williams's facial expressions and body movements at the hearing, it was our impression that he suffers from a great deal of pain and discomfort because of his neck and back work‑related problems going back to March 20. 1985.  Further, after listening to his testimony at the hearing, it was also our impression that the employee has suffered from these work‑related problems since March 20, 1985 and they have kept him from being able to work as a car salesman or as anything else.  We believe he cannot stand or sit very long and cannot stoop or bend.  We also find that as a result of his March 1985 injury, Williams has suffered from serious blood pressure and heart problems, a burning sensation in his hands and pain and stiffness in his neck and shoulder.


We also found Irene Williams, Harold Clifton and Joseph Holmes to be credible witnesses.  Irene Williams, who has been a nurse for 15 years, testified that her husband, who once was a strong, athletic man, has become a man who can do almost nothing physically.  She testified that her husband's pain, lack of mobility, and need for paid medication are the result of the work related injury he suffered on March 20, 1985.


Clifton, a car salesman with many years of experience, testified that the job requires lifting, stooping and bending and many hours of standing a day.  He also stated that no employer would hire or retain a salesman an a part time or modified basis.


Holmes, a deacon in the employee's church, testified that for the past six years he has known the employee to be in a great deal of pain.  He stated that this made it very difficult for Williams to attend church and meetings.  He also said that because of the employee's physical problems, he did things to assist him.


Finally, Dr. Farrar testified at the hearing that he still treats the employee and has not released him for work.


Based on these facts, we find that Williams proved all elements of his claim by a preponderance of the evidence and, accordingly, the employee is entitled to TTD benefits from the time the employer reclassified them as permanent partial disability (PPD) benefits in 1989 to the present and continuing.  The employer may offset PPD compensation paid during this period from the TTD awarded.


2. Unreasonable refusal of medical treatment.


The employer's also argued Williams is not entitled to benefits because he refused to undergo Dr. Rosomoff’s pain program in the early part of 1988.  We find this argument without merit for numerous reasons.  Williams testified that he was extremely worried about Dr. Rosomoff’s program because of the hypertension and heart problems he had when he underwent the functional capacities evaluation in June 1987.  Beeler even noted that evaluation could not be completed because the employee's pulse was a hundred fourteen and his blood pressure was two hundred over a hundred thirty.  Dr. Farrar, the employee's treating physician, testified that he advised Williams against participating in Dr. Rosomoff’s pain program because it was too vigorous and could have made his neck worse.  Dr. Poiley stated that he would not use vigorous physical therapy if the patient had an inflammatory type of arthritis.  Dr. Williams testified that he would not recommend aggressive physical therapy.  He stated that while it would be hard to tell whether aggressive physical therapy would aggravate his osteoarthritis, it would "certainly make his symptoms worse."


3. Entitlement to medical benefits, interest, and attorney’s fees.

The next question is whether the employee is entitled to medical expenses. in their depositions, the doctors who saw Williams at his request, testified that the medical services rendered were reasonable and necessary.  There being no evidence to the contrary, we find Williams is entitled to those expenses.


The employee also requests interest on the TTD and medical benefits that should have been paid.  The employer shall pay interest at the legal rate of 10.  St per year on the medical benefits because a claimant is entitled to interest on medical expenses.  Moretz v. O'Neill Investigations, 783 P.2d 764 (Alaska 1989).  We have insufficient evidence to determine when the employer stopped paying PPD.  Since the entitlement to interest on TTD began at that point, we cannot determine the employee's entitlement to interest on the TTD compensation awarded.


Finally, Williams claims statutory attorney's fees.  AS 23.30.145(a) provides in part:


When the board advises that a claim has been controverted, in whole or in part, the board may direct that the fees for legal services be paid by the employer or carrier in addition to the compensation awarded; the fees may be allowed only on the amount of compensation controverted and awarded.

The question then arises as to whether the employer in this case "controverted, in whole or in part" the employee's claim when it changed the type of his entitlement from TTD benefits to PPD benefits in 1989.


Another board panel was faced with a similar issue in the case of Shirley v. Underwater Construction, Inc., AWCB No. 91‑0085 (April 2, 1991). In that case, the board held that when an employer fails to change the type of benefits when a change is warranted, the employer, in essence, controverted the claim in part.  Consequently, the board ordered the employer to pay fees for legal services.  That case was appealed to the Superior Court and in Underwater Construction, Inc. v. William W. Shirley and Alaska Workers' Compensation Board, No. 3An‑91‑3478 (Alaska Super.  Ct.  June 8, 1992), the Superior Court upheld the board.  While we are not bound by the Superior Court decision and the decision of another panel, we nevertheless find their reasoning persuasive and we adopt it here.  Accordingly, we conclude that the employee is entitled to statutory attorney's fees in this case.


ORDER

1. The employer shall pay the employee TTD benefits from the time they were changed in 1989 to the present and continuing.


2. The employer shall pay the employee medical expenses in accordance with this decision.


3. The employer shall pay the employee interest in accordance with this decision.


4. The employer shall pay the employee statutory attorney's fees in accordance with this decision.


Dated at Anchorage, Alaska this 2nd day of July, 1992.



ALASKA WORKERS' COMPENSATION BOARD



 /s/ Russell E. Mulder 


Russell E. Mulder,



Designated Chairman



 /s/ Michael A. McKenna 


Michael A. McKenna, Member



 /s/ Robert W. Nestel 


Robert W. Nestel, Member

REM:fm


If compensation is payable under terms of this decision, it is due on the date of issue and penalty of 25 percent will accrue if not paid within 14 days of the due date unless an interlocutory order staying payment is obtained in Superior Court.


APPEAL PROCEDURES

A compensation order may be appealed through proceedings in superior Court brought by a party in interest against the Board and all other parties to  the proceedings before the Board, as provided in the Rules of Appellate Procedure of the State of Alaska.


A compensation order becomes effective when filed in the office of the Board, and unless proceedings to appeal it are instituted, it becomes final on the 31st day after it is filed.


CERTIFICATION

I hereby certify that the foregoing is a full, true and correct copy of the Decision and Order in the matter of Charles Williams, employee/applicant; v. Worthington Ford of Alaska, employer; and Alaska Insurance Guaranty Association, insurer/defendants; case No. 8506480; dated and filed in the office of the Alaska Workers' Compensation Board in Anchorage, Alaska, this 2nd day of July, 1992.



Flavia Mappala, Clerk
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    �Other aspects of this case have been the subject of two previous decision and orders. See Williams v. Cal Worthington Ford, AWCB No. 91�0227 (August 22, 1991); Williams v. Cal Worthington Ford, AWCB No. 86�0026 (August 20, 1986).







