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ALASKA WORKERS' COMPENSATION BOARD

PRIVATE 

P.O. Box 25512







Juneau, Alaska 99802-5512

LONNIE P. DURBIN,
)



)


Employee,
)
INTERLOCUTORY


  Applicant,
)
DECISION AN DORDER



)


v.
)
AWCB Case No. 9033865



)

VECO, INC.,

)
AWCB Decision No. 92-0167



)


Employer,
)
Filed with AWCB Anchorage



)
July 6, 1992


and
)



)

EAGLE PACIFIC INSURANCE,
)



)


Defendants.
)

                                                             )


Employee's request to find his claim compensable was scheduled for hearing on July 2, 1992.  Employee is represented by attorney Chancy Croft.  Defendants are represented by attorney Phillip Eide.  At the hearing the parties acknowledged a dispute has arisen between Employee's attending physician and Defendants' choice of physician.  Because of this dispute an examination by our choice of physician is necessary.  Thus, the issue became whether we should continue the scheduled hearing or proceed to hear the evidence available.  In addition, Employee requested that we order Defendants to pay temporary total disability (TTD) benefits for the delay in completing discovery and the hearing record.


SUMMARY OF THE EVIDENCE AND ARGUMENTS

Employee suffered a stroke on March 30, 1990.  He completed a notice of injury on May 15, 1991.  Defendants filed a Controversion Notice on June 10, 1991, stating benefits were denied because he waited a year to report the injury, and there was no presumption of compensability.  Defendants said they would investigate the injury.  Defendants filed a second notice denying the claim on June 25, 1991, alleging not only the late notice, but also the lack of medical evidence documenting a connection between the work and the condition.  They also said they need medical releases signed by Employee.


Employee filed a claim on December 17, 1991. On January 9, 1992, we received Employee's affidavit of readiness for a hearing which was opposed by Defendants.  At a February 20, 1992, prehearing conference Defendants indicated they needed to obtain records of Employee's medical treatment before the injury, they needed to talk with the physicians, and may need to schedule an examination of Employee by their choice of physician.  Employee had obtained some of his past medical records, but not all of them.


Defendants obtained Employee’s voluminous medical records during March and April 1992.  At an April 2, 1992, prehearing conference Defendants indicated they would schedule an examination by their choice of physician at the end of April or first of May.


Eide stated Defendants arranged to have a neurologist review Employee's medical records and be their expert witness.  However, the neurologist later changed his mind, and they had to locate another neurologist.  By early June they had contacted Scott Emery, M.D., and he had reviewed Employee's records.  Eide stated he told Croft on June 4, 1992, the details of Emery's opinion, and that Emery's opinion conflicted with employee’s treating physician's opinion.  Due to Dr. Emery's schedule, his deposition could not be taken until June 22, 1992.


Employee contends Defendants' delay in arranging their physician's examination and their failure to get a written report from Dr. Emery delayed the scheduling of our medical evaluation, which in turn interferes with our hearing the case as scheduled.  Because this has harmed Employee, not only in getting his claim resolved but also because he incurred expenses in arranging for his physician to testify at the hearing, Employee contends we should order Defendants to pay TTD benefits until the claim is heard.


Defendants contend they diligently tried to got the medical records and schedule their physician's examination.  They contend there is no statutory authority to order them to pay TTD benefits.


At the hearing we entered an oral order continuing the hearing, denying TTD benefits, and directing the parties to begin the process for our physician to examine Employee.  We hereby memorialize, explain, and expand upon the oral order.


FINDINGS OF FACT AND CONCLUSIONS OF LAW

We find an examination by our choice of physician is mandatory under AS 23.30.095(k) because of the dispute between Joseph Smith, M.D., and Dr. Emery's opinion regarding the work relatedness of Employee's stroke.  We find examinations by both a neurologist and internist or cardiologist is appropriate.  If the parties want to suggest names of physicians with these specialties, they must file their suggestions by July 15, 1992.  We would prefer names of physicians who are board certified for our consideration.  The parties may suggest physicians outside Alaska.


Given the nature of the dispute and Employee's memory difficulties, it appears that our physicians can make their examination based upon the available medical records and depositions.  Unless the physician wants the opportunity to examine Employee and talk with him, we do not intend to schedule an appointment for Employee to be examined by the physician.  If either party has any objection to this procedure, the objection must be filed by July 15, 1992, as well.


Defendants are to begin preparing two copies of all medical records.  In addition to the copies of the medical records, Defendants must also copy the witness' depositions for our physicians, consideration.  These copies should be served on Employee and filed with us by July 20, 1992


We will notify the parties of the physicians we select to perform the examination under AS 23.30.095, and will provide them with copies of our physicians' reports.  After the reports have been received, Employee should request a pre‑hearing conference so the parties can discuss whether further discovery is necessary or schedule a hearing.


ORDER

1. The hearing scheduled for July 2, 1992, on Employee's claim is continued in accordance with this decision.


2. Employee's request for temporary total disability benefits during the continuance of the hearing is denied.


3. The parties will proceed to assist us in selecting and arranging for our physicians' examinations in accordance with this decision.


4.  After our physicians' reports have been provided to the parties, Employee must request a preheating conference to discuss further discovery or schedule a hearing.


Dated at Anchorage, Alaska this 6th day of July, 1992.



ALASKA WORKERS' COMPENSATION BOARD



 /s/ Rebecca Ostrom 


Rebecca Ostrom, 



Designated Chairman



 /s/ S.T. Hagedorn 


S.T. Hagedorn, Member



 /s/ Jeffrey A. Wertz


Jeffrey A. Wertz, Member


CERTIFICATION

I hereby Certify that the foregoing is a full, true and correct copy of the Interlocutory Decision and Order in the matter of Lonnie P. Durbin, employee/applicant; v. VECO, Inc., employer; and Eagle Pacific Insurance, insurer/defendants; Case No. 9033865; dated and filed in the Office of  the Alaska Workers' Compensation Board in Anchorage, Alaska, this 6th day of July, 1992.



Charles Davis, Clerk
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