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ALASKA WORKERS' COMPENSATION BOARD

PRIVATE 

P.O. Box 25512







Juneau, Alaska 99802-5512

HENRY J. GIBEAU,
)



)


Employee,
)


  Applicant,
)
DECISION AND ORDER



)


v.
)
AWCB Case No. 9018557



)

KOLLSMAN INSTRUMENT COMPANY,
)
AWCB Decision No. 92-0177



)


Employer,
)
Filed with AWCB Anchorage



)
July 16, 1992


and
)



)

NATIONAL UNION FIRE INSURANCE,
)



)


Insurer,
)


  Defendants.
)

                                                            )


Employee’s claim for permanent total disability benefits was heard at Anchorage, Alaska on July 1, 1992.  Employee, who is represented by attorney Charles Hagans, participated telephonically from his home in New Hampshire.  Defendants are represented by attorney Eric Gillett.  The record was complete at the conclusion of the hearing and ready for decision.


SUMMARY OF THE EVIDENCE AND ARGUMENTS

Employee, who is now 39 years old, was injured in the course and scope of his employment on July 14, 1990, in a helicopter crash.  Defendants admit Employee has lost the use of his legs.  Employee is paralyzed from the waist down and has lost bowel, bladder and sexual function as a result of the accident.  He has learned to use leg braces and crutches to move about, but he prefers to us a wheelchair because it is faster and more comfortable.


Defendants are paying Employee permanent partial disability (PPI) benefits on a weekly basis, and contend he is not entitled to permanent total disability (PTD) benefits.  Because Employee has the education and experience to perform professional services which do not involve the use of his legs, Defendants argue he is not permanently totally disabled.  They contend that the reason he has not returned to work is his lack of motivation.  He has withdrawn himself from the labor market, and we should not reward his desire not to work.  Defendants contend that Employer has made work available, and they argue this is conclusive proof of work regularly and continuously available to Employee.  Therefore, under Summerville v. Denali Center, 811 P.2d 1047, 1051 (Alaska 1991), he is not entitled to PTD benefits.


Thomas Ruescher is Employee's former supervisor and is still employed by Employer, Ruescher testified that at the time of Employee's injury, Employee was in charge of a field operation project.  In addition to the skills for that job, he has the ability to work as a designer and draftsman/engineer.


Ruescher testified Employer arranged for Employee to return to work.  Photographs of the extensive remodeling to accommodate Employee's physical handicaps were submitted.  Ruescher testified the first job offered Employee was a field logistics manager's position for work in Saudi Arabia.  The job would have been split so, unlike Employee's position in previous jobs, he would not travel, someone else would do that part of the job.  However, Employer lost the contract, and the position never materialized.


Employer also held a designer position open for Employee for a long period of time.  Because of reductions in Department of Defense contracts, in the past three years Employer has downsized from employing 2,200 people to 800 people.  Finally, Employer could no longer hold a position for Employee because it was laying off employees already working in similar positions.  Employer asked Employee to make up his mind about returning to work.  Employee decided to resign from the company.


Ruescher testified Employee had expressed a concern about Employer's sick leave policy.  Ruescher testified the company does have a policy regarding the use of sick days and personal leave, but the company was willing to be more flexible for Employee.  Ruescher testified Employee also indicated that by returning to work, he was concerned he would reduce the recovery in the lawsuit that has been filed in connection with the accident.


Ruescher testified Employer was willing to arrange for Employee to return to work and made a position available because Employee was injured in the direct performance of his job.  Ruescher testified Employee's planning experience for field operations is unique, and could be used by the company even if someone else had to handle the actual field operations which Employee used to do.  Ruescher testified consideration had been given to installing a computer, a fax machine, and a modem in Employee's home so he could work at home.  This would accommodate his need to change his position frequently and not sit for extended periods of time.


Defendants had Employee evaluated by Daniel Botsford, M.D. In his May 7, 1991, report Dr. Botsford rated Employee's whole man impairment at 85 percent under the American medical Association's Guides to the Evaluation of Permanent Impairment.  He stated:


I think that the patient is physically able to return to a work program but he may have some emotional reservations about returning to work.  Right now he acknowledged himself to be somewhat ambivalent about his conviction that further therapy would be helpful but was skeptical that he could take the words of physicians that he had seen so far that further therapy would not be helpful . . . . it has been my experience that people with devastating neurologic injury such as Mr. Gibeau have an inability to suspend their disbelief that they cannot get better until they have exhausted many avenues. . . .


It also occurs to me that the earlier he can return to some gainful employment the earlier he will re‑establish a more positive self image that will help him cope with his tragic loss.


Defendants presented the testimony of Marie Aubrey who is a registered nurse and is certified as a rehabilitation specialist.  She helped Employer establish the return‑to‑work program for Employee.  She indicated the return‑to‑work program would be a one‑month work trial to find out the "bugs" in the plan, and determine the number of hours Employee could work.  In her May 30, 1991, report she indicated Employee had:


[I]nitiated steps to return to work with the insured.  While not released by his physician, he has been meeting with the insured to set up a work space. . . . since he cannot return to his previous position, he will discuss job duties and responsibilities with the insured to develop a position within his capabilities. once the‑position has been developed, a request for a release to return to work will be forwarded to Dr. Jaeger.


Aubrey’s July 17, 1991, letter to David Jaeger, M.D., states:


I have arranged for Mr. Gibeau to return to work for a one month trial (without jeopardizing benefits) to determine his capabilities and stamina.  Would you please provide a written release with any restrictions you feel will be necessary.

Our records do not contain a copy of Dr. Jaeger's reply, if he did reply.


Aubrey testified she had not looked for other employers willing to hire Employee because that is not required under the New Hampshire workers' compensation laws.


Aubrey worked with William Earley, who also testified.  He completed a transferrable. skills analysis to determine what other work Employee could perform given his physical limitations.  Employee completed three years of a five year degree program for a Bachelor of  Science in Electrical Engineering.  Earley identified positions, such as mechanical design engineer and manufacturing engineer, which Employee could perform with his present educational level.  Earley testified there were 600 to 700 establishments in the county where Employee lives that employ these types of engineers.  Earley testified that the New Hampshire employment outlook statistics projected annual openings of about 100 positions in each category of engineers.


If Employee obtained his bachelor's degree, there would be additional: positions f or which he would qualify.  Earley testified about the projected openings in New Hampshire for these various positions on an annual basis.  According to the U.S. Department of Labor projections, employment opportunities for engineers are very good through the year 2000.


Earley testified special legislation, such as the Americans with Disabilities Act, requires employers to make reasonable accommodations for handicapped people.  The federal government also requires the recipients of certain federal contracts to have affirmative action programs for hiring handicapped people.  This increases the employment opportunities for handicapped engineers.


Employee argues Defendants have not presented conclusive proof that he is not entitled to PTD benefits.  Employee contends his motivation, or lack thereof, is not relevant to his claim.


Emmanuel B. Green, Ph.D., a licensed psychologist, testified on Employee's behalf.  He interviewed Employee in July 1991, for about one hour, and in September 1991 had a more extensive interview with Employee.  He has spoken on the phone about five times with Employee.  He had also reviewed some of Employee's medical records, and is aware of his functional limitations.


Based on his interviews with Employee he diagnosed cognitive limitations as a result of the injury.  He testified Employee has difficulty in concentrating, is easily frustrated, and has a low tolerance level.  He testified Employee is depressed, which is not unusual following a catastrophic injury.  He testified on cross‑examination that he would have to do more testing and work with Employee to diagnose the degree of Employee's depression.  He testified he had done no testing to evaluate Employee's attention span or concentration.


Green considers Employee totally occupationally disabled.  Green admitted Employee's physical limitations do not preclude his return to work, but his lack of bowel and bladder control coupled with his spasms and pain, severely impair his ability to concentrate.  He believes this condition is likely to continue for the foreseeable future.


Green testified that his opinion is not affected by Employer’s efforts to accommodate Employee’s return to work.  Green believes Employer concentrated only on the physical accommodations, and did not consider the‑psychological aspect.


Employee now lives alone after his companion moved out last winter because he was irritable and curt.  Employee is able to drive a car which has been modified with hand controls.  He has been trained to catheterize himself, but he must still wear a collection bag because he is troubled by dripping urine when he sits up. He manually removes his bowel movements.


Employee testified he has lots of phantom pain.  Some day she can’t sit up.  He testified he has a burning sensation which is only relieved by lying down.  There is no pattern to his pain. on the average he has two or three bad days a month when he gets up only to feed himself and take care of necessities.  Other days he is able to be more active.  Some nights he has trouble sleeping.


His circulation is poor and, because of his lack of feeling, he can accidently cut off his circulation and kill tissue.  At one time when he contemplated returning to work, he spent most of the day in his wheelchair.  This cut off his circulation and he developed a sore.  Because of the sore he couldn't catheterize himself, and he had‑to stay in bed for three days.


Employee testified he has no interest in recreational activity.  He has tried to play chess with the computer, but he can't concentrate to play at the level he used to.  He has tried to read a novel, but didn't have the interest to finish it.  He testified he is still floundering and doesn't know what he Is doing.


Employee testified that before his injury he was very physically active.  He has done lots of climbing, and even climbed Mt. Kilimanjaro, He also was involved in bicycle racing.


Employee testified he was not concerned with the psychological side of life before his injury.  The medical records reflect that he has met with psychologists on a few occasions after his injury, but he saw little benefit in their services.  Employee saw Paul Finn, Ph.D., in April 1991, who diagnosed Employee as moderately depressed.  In his April 26, 1991, limited psychological evaluation, Dr. Finn stated:


He is a very bright gentleman who is currently moderately depressed.  Though he has considered the option of suicide, this is not a current threat. . . .


This gentleman is able to express both his anger and his sadness over his loss and is in the process of working toward accept[ing] limitations, though given his active past, this is a difficult and arduous process . . . .


I am most concerned that this gentleman could withdraw further and further into his home and develop increased anxiety about coming into public places.  This can reinforce an increased sense of anger and distrust that, in the long run, would work strongly against being able to develop reasonable vocational pursuits.


In a May 29, 1991, letter to Employee regarding the cancellation of his appointment, Dr. Finn stated: "One caution I again offer you is that withdrawal into your apartment is dangerous and a sign of depression . . . something to be . . . avoided at all costs.  Withdrawal often leads to despair [sic] and suicidal thoughts. Please stay active."


More recently he has started seeing Dr. Moverman for psychological assistance.  He has seen Dr. Moverman about a total of four times.
 He can't tell if the visits are helping him.


FINDINGS OF FACT AND CONCLUSIONS OF LAW

AS 23.30.180 provides:


In case of total disability adjudged to be permanent 80 percent of the injured employee's spendable weekly wages shall be paid to the employee during the continuance of the total disability.  If a permanent partial disability award has been made before a permanent total disability determination, permanent total disability benefits must be reduced by the amount of the permanent partial disability award, adjusted for inflation, in a manner determined by the board.  Loss of both hands, or both arms, or both f eat, or both legs, or both eyes, or any two of them, in the absence of conclusive proof to the contrary, constitutes permanent total disability.  In all other cases permanent total disability is determined in accordance with the facts. . . .


Conclusive proof has been held to be equivalent to the expression "beyond a reasonable doubt,” meaning a higher degree of proof than by a preponderance of  the evidence. Black's Law  Dictionary 1381 (4th Ed.  Rev’d.).


AS 23.30.120(a) provides in part: "In a proceeding for the enforcement of a claim for compensation under this chapter it is presumed, in the absence of substantial evidence to the contrary, that (1) the claim comes within the provisions of the chapter.


The Workers' Compensation Act (Act) defines disability as "incapacity because of injury to earn the wages which the employee was receiving at the time of the injury in the same or any other employment." AS 23.30.265(10). Once an employee is disabled, the law presumes that the employee remains "disabled unless and until the employer introduces 'substantial evidence' to the contrary."

Baker v. Reed‑Dowd Co.,     P.2d     (No. 3841) (Alaska May 22, 1992) (quoting Olson v. AIC/Martin J.V., 818 P.2d 669, 672 (Alaska 1991)).


An employee is not entitled to either temporary or permanent total disability benefits if there is regularly and continuously available work in the area suited to the claimant's capabilities.

Summerville v. Denali Center, 811 P.2d 1047, 1051 (Alaska 1991).


In Olson, 818 P.2d 669, 674, the Court quoted from Professor Larson:


The essence of the test is the probable dependability with which claimant can sell his services in a competitive labor market, undistorted by such factors as business booms. sympathy of a particular employer or friends, temporary good luck, or the superhuman efforts of the claimant to rise about his crippling handicaps.  Larson, supra, S 57.51 at 10‑53.


We note that AS 23.30.180(a) provides that loss of both legs immediately constitutes permanent total disability.  The statute considers the condition to be permanent and total.  The only consideration is whether there is conclusive proof to the contrary.


Based on the above, we conclude we must determine whether Defendants presented conclusive proof that employment within Employee's capabilities is regularly and steadily available.  This requires a determination of Employee's capabilities as well as whether employment suitable for those capabilities is regularly and steadily available.


We first consider Employee's intellectual capabilities.  Obviously, Employee functions above average intellectually.  His mental capabilities, as demonstrated by his work history and education, are exceptional.


We next consider Employee's physical capabilities.  We find Employee is a credible witness and have no reason to doubt his testimony regarding his physical problems, including pain, discomfort, sleeplessness, and inability to sit for extended periods.  Testimony by Employer's own witness acknowledged that Employer's usual sick leave policy will have to be modified for Employee.  It also appears Employer was willing to make arrangements for Employee to work at home to accommodate his condition.


We find no medical evidence concerning Employee's ability to work full‑time.  Even Defendants' own physician, Dr. Botsford, merely stated Employee physically could return to a "work program," but never said he was able to return to full‑time employment.  He merely mentioned that "return to some gainful employment" would help re‑establish a positive self image.  Although Aubrey wrote to Dr. Jaeger regarding Employee's "return to work for a one month trial . . . to determine his capabilities and stamina," there is no reply in our records from Dr. Jaeger.


The mere fact that Employee is wheelchair bound does not necessarily preclude full‑time employment, however, based on Employee's testimony we find his particular physical problems make it unlikely that he will be able to work a standard 40‑hour week on a regular basis.  There is no medical evidence or other evidence indicating the number of hours he could work given his physical condition.


Next we consider Employee's psychological state.  The evidence is quite consistent that Employee's injury has caused psychological adjustment problems.  Dr. Finn found him moderately depressed.  Dr. Finn was concerned about Employee’s withdrawing into his home, which would adversely affect his return to work.  Based on Employee's testimony about his current situation, we find Dr. Finn's concerns are becoming a reality.


Dr. Green stated Employee's depression, coupled with his physical problems, makes him totally unable to work.  Dr. Green testified he did not see a change in the foreseeable future in this condition.  We have no contrary psychological evidence.  We find Employee's psychological condition prevents him from returning to work.


Even if we considered only Employee's physical state and found it permitted him to work on a regular basis, we would still find Employer did not present conclusive proof that suitable work is regularly and continuously available.  Employer did a commendable job of modifying its building's accessibility for Employee.  Apparently, Employer is currently willing to be flexible in Employee's leave usage and make an exception to the rules imposed upon its employees.  Employer appears to be willing to make arrangements for Employee to work at home.  Employer was willing to make these arrangements because it felt an obligation to Employee.


Although Earley testified about the projected annual openings of suitable jobs, there was no labor market survey identifying actual openings for which Employee qualified, nor were Employers contacted to determine if they would be willing to bend their personnel rules to accommodate Employee as Employer was willing to do.  As in Olson, 818 P.2d 669, 674, the fact a sympathetic employer is willing to make work available is not the appropriate test.  Instead, we must consider whether Employee can sell his services in a competitive labor market.


In Summerville, 811 P.2d 1047, 1051, the Court affirmed the Board's decision that work was readily available.  In Summerville the rehabilitation counselor did a labor market survey to locate actual openings and talked with 25 employers before concluding jobs within the employee's capabilities were available.  The Court did not state whether the counselor's contact with the employer included a description of Summerville's limitations.  However, in Summerville the employee merely enjoyed the presumption of continuing disability; the employer only had to present substantial evidence to overcome the presumption.  In that case, it may not be necessary to identify actual employers willing to hire a handicapped individual.


In this case Employer must present conclusive proof that work is regularly available.  We believe this standard requires more than looking at statistics to determine the projected annual openings for engineers. we find the evidence presented by Defendants would not rise to the level of substantial evidence to overcome the presumption of continued disability. Wilhoit Int'l v. Tidwell, 497 So.2d. 958 (Fla.  App. 1986); Lenz v. The Cottman Co., 852 F.2d 129 (4th Cir. 19") . Contra P & M Crane Co v. Hayes, 930 F.2d 414 (5th Cir. 1991).  If Defendants' evidence does not met the substantial evidence test, it cannot be conclusive proof that Employee is not permanently totally disabled.


Finally, we address Employee's motivation to return to work.  We agree with Employee that his motivation is irrelevant when Defendants do not present conclusive proof of regularly and continuously available work.  Furthermore, even if Employee does not want to return to work because it could adversely affect his third party lawsuit, his lack of motivation is not the only factor keeping him from working.  We found above that there is no medical evidence that he physically can return to work on a full‑time or part‑time basis. His testimony and Dr. Green's testimony establish his physical and  mental inability to do so. In Cortay v. Silver Bay Logging, 787 P.2d 103, 108 (Alaska 1991), the court stated:


Today we clarify our holding in Estate of Ensley that TTD benefits cannot be denied to a disabled employee because he or she also may be unavailable for work for other reasons.  Though Estate of Ensley concerns unavailability for medical reasons, the rationale for not denying TTD benefits applies to any reason that might render the employee unavailable for work.


Based on this rationale, we find it would be inappropriate to deny PTD benefits to Employee even if he is not 'motivated to return to work.


While we agree with Dr. Botsford and Dr. Finn that Employee's mental health would be best served by being more active and returning to some type of work, we cannot use his lack of motivation as a basis to deny his claim.  Accordingly, because Defendants did not present conclusive proof to the contrary, we conclude under AS 23.30.180(a) the loss of use of both his legs entitles Employee to PTD benefits.


ORDER

Defendants shall pay Employee permanent total disability benefits.


Dated at Anchorage, Alaska this 16th  day of July, 1992.



ALASKA WORKERS' COMPENSATION BOARD



 /s/ Rebecca Ostrom 


Rebecca Ostrom,



Designated Chairman



 /s/ Michael McKenna 


Michael A. McKenna, Member



 /s/ Marc Stemp 


Marc Stemp, Member


If compensation is payable under terms of this decision, it is due on the date of issue and penalty of 25 percent will accrue if not paid within 14 days of the due date unless an interlocutory order staying payment is obtained in Superior Court.


APPEAL PROCEDURES

A compensation order may be appealed through proceedings in Superior Court brought by a party in interest against the Board and all other parties to the proceedings before the Board, as provided in the Rules of Appellate Procedure of the State of Alaska.


A compensation order becomes effective when filed in the office of the Board, and unless proceedings to appeal it are instituted, it becomes final on the 31st day after it is filed.


CERTIFICATION

I hereby certify that the foregoing is a full, true and correct copy of the Decision and Order in the matter of Henry J. Gibeau, employee/applicant; V. Kollsman Instrument Company, employer; and National Union Fire Insurance, insurer/defendants; Case No. 9018557, dated and filed in the office of the Alaska Workers’ Compensation Board in Anchorage, Alaska, this 16th day of July, 1992.



Dwayne Townes, Clerk

SNO

�








    �There is no indication in the record that either party has sought an evolution for rehabilitation benefits under AS 23.30.041 since we accepted jurisdiction of this claim in February 1992.


    �From Defendants questions it appears Defendants sought to have Employee release his records from these visits, but he refused to do so.  Defendants did not seek our assistance in obtaining those records, and proceeded to hearing without them.  Defendants argued that these records must prove Employee's lack of motivation is related to his desire for a large recovery in the lawsuit or otherwise he would have released the records.  Defendants did not explain why they did not proceed under AS 23.30.107 and 8 AAC 45.095.


    �Although Earley testified about the projections for job opportunities, he did not contact any employers to see if they would consider hiring an individual with Employee's limitations in terms of sitting, hours able to work, or use of extended sick leave.  Aubrey only focused on work for Employee with Employer because she was proceeding under New Hampshire law, therefore she did not contact other employers to determine, their willingness to hire Employee.







